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Good Afternoon, 

Enclosed please find comments from Vermont State Colleges System (VSCS) in furtherance of the 

above. 

Very truly yours, 

Kathryn N. Santiago (she/her/hers) 

Assistant General Counsel & System Investigator 

Vermont State Colleges 

Office of the Chancellor 
P.O. Box 7, Montpelier, VT 05601 
(802) 224-3012 (direct) 
Kathryn.Santiago@vsc.edu  
- 
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CASTLETON UNIVERSITY 
COMMUNITY COLLEGE OF VERMONT 
NORTHERN VERMONT UNIVERSITY ,AVERMONT 

OFFICE OF THE CHANCELLOR 
PO BOX 7 

MONTPELIER, VT 05601 
VERMONT TECHNICAL COLLEGE STATE COLLEGES SYSTEM (802) 224-3000 

June 11, 2021 

VIA EMAIL 
U.S. Department of Education 
400 Maryland Avenue S.W., Room 6E310 
Washington, D.C. 20202 
T9Pub1icHearing@ed.gov 

Re: Public Hearing to Gather Information for the Purpose of 
Improving Enforcement of Title IX 
Office for Civil Rights, Department of Education 
Title IX of the Education Amendments of 1972 

To Whom It May Concern: 

The member institutions of the Vermont State Colleges System ("VSCS") 
hereby submit the following comments for consideration by the Department of 
Education's Office for Civil Rights for the purposes of the Public Hearing to Gather 
Information for the Purpose of Improving Enforcement of Title IX with respect to 
the Title IX regulations. The member institutions of the VSCS are Castleton 
University, Community College of Vermont, Northern Vermont University, and 
Vermont Technical College. 

The VSCS supports increased stability in the Title IX Regulations process. 
Our institutions simply cannot afford to have significant swings in this important 
area that increase the likelihood of confusion, error, and waste. Small institutions 
such as those in the VSCS have already spent considerable time and resources to 
understand and implement the recently enacted changes. Although VSCS supports 
improvements to address the serious concerns described below, we hope that such 
changes can be addressed within the existing framework to reduce future 
administrative burdens. 

Further, the VSCS supports that complainants and respondents be treated in 
an equitable, fair, and educational (student parties) manner. In furtherance of the 
same, the VSCS notes the following: 

Definition of Sexual Harassment § 106.30 Definitions 
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In sub-section (a), the regulation narrowed the definition of sexual harassment to 
"(2) Unwelcome conduct determined by a reasonable person to be so severe, 
pervasive, and objectively offensive that it effectively denies a person equal access 
to the recipient's education program or activity". Under prior DOE guidance, sexual 
harassment was defined as "Honduct of a sexual nature [that] is sufficiently severe, 
persistent, or pervasive ..." and did not require one or the other. As a result, the 
prior definition encompassed a variety of conduct that could interfere in a student's 
ability to participate in school, ranging from nonconsensual sexual contact to verbal 
harassment. Any less than the prior standard does not reflect the reality of campus 
constituents and is inconsistent with longstanding sexual harassment precedent, as 
well as Vermont State law. Further, in sub-section (a) of Recipient's response 
to sexual harassment (§106.44), "education program or activity" is identified as 
"locations, events, or circumstances over which the recipient exercised substantial 
control over both the respondent and the context in which the sexual 
harassment occurs, and also includes any building owned or controlled by 
a student organization that is officially recognized by a postsecondary institution." 
The regulations limit the scope of off-campus misconduct complaints and excludes a 
whole host of activities that are part and parcel of the normal college experience. 
This definition, in its entirety, results in inconsistencies due to restricting the 
sexual misconduct behavior that is eligible for Title IX. We join the multitude of 
voices that strongly urge a return to the previous standards. 

Hearings § 106.45(b)(5)  
In sub-section (i), the regulations require that "[f]or postsecondary institutions, the 
recipient's grievance process must provide for a live hearing." The VSCS strongly 
opposes the requirement for a live hearing. The process required by § 106.45(b)(5) 
sub-sections (i) through (vii) and elsewhere in the regulations are more than 
adequate to protect the due process rights of respondents in an internal 
administrative proceeding. These investigations are not criminal in nature and 
respondents are not entitled to the full panoply of due process protections provided 
to criminal defendants. The due process protections otherwise provided for in the 
regulations are largely fair, reasonable, and appropriate. However, requiring a live 
hearing, on top of all of the other requirements, provides no meaningful additional 
due process protection for respondents but will deter victims from filing formal 
complaints and significantly increases a recipient's costs and administrative burden 
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in adjudicating formal complaints. The due process protections prior to the 2020 

amendments were sufficient to ensure that a finding of responsibility is adequately 
supported by the facts. Requiring a live hearing has a chilling effect on the 
willingness of victims of sexual harassment/sexual assault to come forward and file 
a formal complaint without ensuring additional due process protections for 
respondents. Even without a live hearing, the investigative process is long and can 
deter victims from reporting. Adding the requirement of a live hearing seemed 
designed to deter victims from participating in the process. 

Moreover, permitting cross-examination of a complainant conducted by the 
respondent or the respondent's advisor in a live hearing setting, could be 
unnecessarily traumatic for complainants and is unlikely to provide respondents 
with further due process protections. 

One potential improvement is to permit cross-examination of either party via 
questions submitted to the decision-maker. Whereby the decision-maker may 
review for relevance and appropriateness. The decision-maker can then 
communicate the submitted question(s) to the opposing party, thereby protecting 
each party from direct communication with the other. Further, it is recommended 
that advisors not be permitted to communicate with persons, other than the party 
that they accompany, during any hearing. 

Moreover, the requirement that cross-examination of any participant be conducted 
by a party's advisor will likely result in considerable inequity. Respondents are far 
more likely to hire lawyers to serve as their advisors than complainants, which will 
likely result in an imbalance in expertise and ability to conduct—and defend—a 
meaningful cross-examination, as well as deterring employees, family and friends 
from serving as a complainant's advisor. In addition, requiring recipients to provide 
advisors aligned with the parties to conduct cross-examination if a party does not 
have an advisor present at the live hearing imposes a significant additional 
administrative burden and financial cost on recipients. 

The regulation requires that the decision-maker explain to a party's advisor asking 
cross-examination questions any decision to exclude questions as not relevant. 
Again, if the advisors are lawyers, expecting a lay decision-maker to make 
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evidentiary rulings on the fly in the midst of a live hearing when confronted by one, 
if not two, lawyers seem unrealistic, impractical, and unfair. Even experienced trial 
court judges typically sustain or overrule objections, without offering detailed 
explanations, during trial. 

Finally, the regulation prohibits a decision-maker from relying on any statement by 
a party or a witness if the party or witness does not submit to cross-examination at 
the hearing. This is highly problematic. A party has no ability to subpoena a key 
witness to appear at the hearing. A witness who was interviewed and participated 
in the investigation may have since graduated, moved across the country, decided 
not to participate further, or be unavailable for any number of other reasons. To 
ignore such witnesses' prior statements to the investigator because they are unable 
or unwilling to attend a live hearing will likely lead to absurd and unfair results. 
Similarly, fully striking the statement of any party for failure to answer a mere 
portion of a cross-examination question will likely lead to absurd and unfair results. 

The VSCS strongly opposes the requirement that a recipient's grievance procedure 
must provide for a live hearing. 

Applicability to employees.  The applicability of the rule to employees proves 
incredibly challenging in the context of sexual harassment by employees. The vast 
majority of the VSCS's employees are covered by collective bargaining agreements. 
The rule is incompatible in several respects with Vermont's State Employees Labor 
Relations Act governing these employees and their existing collective bargaining 
agreements. In particular, employees who are subject to discipline for engaging in 
sexual harassment, sexual assault, or sexual misconduct and who grieve such 
discipline already received a de novo hearing before the Vermont Labor Relations 
Board as the final step in the grievance process, prior to the 2020 Amendments to 
Title IX. This included the right to conduct discovery, subpoena witnesses, cross-
examine witnesses, et cetera. Requiring a live hearing as part of the administrative 
adjudication of a formal complaint in cases involving employee-respondents are 
unnecessarily duplicative and burdensome. 

Impact on students with disabilities.  It is not unusual for parties to sexual 
harassment/sexual assault complaints to identify as individuals with disabilities. 
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The requirement of a live hearing creates significant additional challenges in 
providing individuals with disabilities equal access to the adjudication process. 

Dated this 11th day of June, 2021, in Montpelier, Vermont. 

SUBMITTED ON BEHALF OF THE 
VEE9v1C)NT STATE COLLEGES SYSTEM 

(b)(6) 

By: Patricia K. Turley 
General Counsel 
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