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June 11,2021 

Hon. Miguel Cardona Secretary 
U.S. Department of Education 
400 Maryland Avenue SW 
Washington DC 20202 
ATTN: Alejandro Reyes 

Re: 86 FR 27249 

New York State Office for the Prevention of Domestic Violence 

Written Comments in Response to Office for Civil Rights, U.S. Department of Education 
Public Hearing re: Improving Enforcement of Title IX of the Education Amendments of 1972. 

The New York State Office for the Prevention of Domestic Violence (OPDV) submits these 
written comments pursuant to the U.S. Department of Education, Office for Civil Rights' June 8-
11, 2021 Public Hearing to gather information for improving enforcement of Title IX of the 
Education Amendments of 1972 (Title IX). 

The New York State Office for the Prevention of Domestic Violence 

OPDV is an executive-level state agency with the mission of improving New York State's 
response to and prevention of domestic violence and a vision of a State in which community and 
systems are committed to supporting and promoting equality, dignity and respect so that 
individuals can feel safer in their intimate and family relationships. OPDV advises the governor 
and lawmakers on best policies and practices, provides training to professionals across the state, 
and serves as a resource by disseminating public awareness campaigns and publishing materials 
for use by non-profits and victims. This year, Governor Cuomo announced an expansion of 
OPDV's mission, charging OPDV with addressing the intersection of the many forms of intimate 
partner violence, including domestic violence and sexual violence, in a survivor-centered and 
comprehensive manner. As part of its expanded mission, OPDV is taking on leadership of the 
Enough is Enough program, which funds 52 rape crisis and sexual violence programs to be a 
resource to colleges and universities in providing prevention education and trauma-informed 
response services to victims of sexual assault in accordance with New York's Enough is Enough 
law (New York State Education Law Article 129-B). 

Introduction 
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OPDV is grateful for OCR's timely, thoughtful announced actions to review the 2020 
amendments to the Title IX regulations consistent with Executive Order 14021,i as well as 
Executive Order 13988,ii including its convening of this public hearing as well as its forthcoming 
Q & A and anticipated Notice of Proposed Rulemaking as announced in its April 6, 2021, 
Stakeholder Letter. We strongly support OCR's announced intention to publish a notice of 
proposed rulemaking to amend the current Title IX regulations and urge OCR to institute strong 
enforcement measures designed to create safe, equitable educational environments and 
adequately support students who have experienced harm due to gender-based harassment, 
violence, and discrimination. Below, we highlight a few areas of concern related to the current 
regulations and the need for action to support safe educational environments for all, and we look 
forward to contributing further input in a formal notice-and-comment period. 

I. Changes are needed to Title IX regulations to ensure schools have grievance 
procedures that are fair, equitable, and adequately support students who have 
experienced sexual harassment, including sexual violence. 

In January 2019, OPDV joined with the New York State Division of Criminal Justice Services 
(DCJS) and the New York State Office of Victim Services (OVS) to submit comments in firm 
opposition to OCR's proposed amendments to the Title IX regulations.iii Our comments warned 
that several provisions of the proposed regulations would create a process for resolving reports of 
sexual harassment that is inappropriate in an educational setting and would have the effect of 
discouraging students from coming forward, causing survivors and the larger campus community 
further harm. 

Areas that our joint comments specifically warned about included proposals to limit schools' 
accountability for failing to adequately redress reports of sexual violence, to reduce Title IX's 
reach, and to add requirements to the grievance process that could harm students who have 
experienced sexual harassment and violence. 

1. Limiting Schools' Accountability. OCR proposed several amendments to Title IX rules 
that would reduce institutions' accountability for failing to act to redress reports of sexual 
violence. OCR proposed moving from previous guidance that institutions must act 
"reasonably" to respond to sexual harassment to a standard that institutions "must 
respond in a manner that is not "deliberately indifferent" (clearly unreasonable) in 
response." We noted that the lower standard of "deliberate indifference" lowers the 
institutions' burden to respond in a particular case effectively and raises the burden on 
students to affirmatively request assistance. In addition, under the proposed regulations, 
institutions would only be required to respond to sexual harassment if there was "actual 
knowledge" of the harassment by specific employees rather than if an institution had 
constructive knowledge of the harassment. We noted that this proposal would cut off 
avenues for students to gain assistance for harms caused them. 
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2. Reducing Title IX's Reach. OCR proposed several amendments to the Title IX 
regulations that had the effect of significantly narrowing Title IX's jurisdiction over 
incidents of sexual harassment and misconduct in education. These proposed 
amendments included a definition of sexual harassment that was narrower than that used 
for administrative enforcement in previous guidance, limiting jurisdiction for Title IX to 
only conduct within an institution's educational program or activity, and requiring that 
allegations regarding any conduct found to fall outside of these boundaries be dismissed 
from a Title IX grievance process. We warned that this narrowed scope would allow 
institutions not to act to redress harmful conduct unless and until it escalates to an even 
more harmful level, if at all. For schools that do choose to act to redress conduct outside 
of these bounds (or as in New York, who are required to so act by state law), they must 
do so under a separate process after "dismissing" the conduct from the Title IX process, 
making an already intimidating process even more opaque for students. All of this, over 
time, can have the effect of discouraging students from coming forward. 

3. Adding Harmful Requirements to the Grievance Process. Finally, in our comments, we 
noted that many aspects of the proposed rules turned Title IX grievance processes into 
quasi-criminal proceedings. This is particularly well-illustrated by the proposal to require 
that all institutions of higher education conduct hearings that include live-cross 
examination of all parties and witnesses, prohibiting institutions from using any statement 
made by a party or witness who does not submit to cross-examination in reaching a 
determination regarding responsibility. In stating our opposition to this proposal, we 
noted that these requirements far outstrip any other disciplinary proceedings in 
educational settings, and the scope of the cross-examination and authority given to the 
institutions to control the cross-examination in conducting the hearings was both unclear 
and limited. We foresaw that students who had experienced harassment or violence being 
bullied and harassed by cross-examiners, without any real protection, seriously re-
traumatizing them and disincentivizing pursuing an official report. We also warned that 
empowering parties' advisors with the role of conducting cross-examination could result 
in an imbalance of power based on the advisors' backgrounds and exacerbate inequities 
between parties who can obtain attorneys and those who cannot. 

Nonetheless, all the concerning provisions of the proposed regulations were adopted as proposed 
or with amendments that did not sufficiently address the concerns we and other commenters, 
including the State University of New York (SUNY), raised. 

While little quantitative data yet exists regarding the impact of the 2020 amendments on rates of 
reporting, rates of grievance processes completed, and the experiences of students in those 
processes, OPDV and our partner organizations have heard anecdotally that the amendments 
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have caused significant confusion among students and those that support them, and dissuaded 
students from pursuing the grievance process. 

Specifically, the reduced reach of Title IX has caused confusion about when and whether 
students are protected and removed Title IX as a tool for redressing conduct off-campus, 
including much conduct that happens online, in a year when almost all educational interaction 
was forced to move online and off-campus. Additionally, the hearing and cross-examination 
requirements have been traumatizing for both students as well as the organizations and 
individuals that support them, who report struggling to support students through the process and 
to remedy the inequities caused by one party having access to an experienced attorney to conduct 
a courtroom-style cross-examination and the other not having the same level of support. As OCR 
drafts its forthcoming Q & A and approaches a future Notice of Proposed Rulemaking, OPDV 
urges OCR to roll back or significantly overhaul the provisions of the 2020 amendments 
considering the harm they cause students who have experienced sexual harassment and assault 
and to our educational communities writ large. 

Further action is necessary to ensure that equal and nondiscriminatory access to 
education for all students and students who have experienced discrimination 
based on sexual orientation and gender identity have their legal rights fully met. 

More broadly, there is more to be done to ensure students can access safe, nondiscriminatory 
education. Unfortunately, sexual assault, harassment, and misconduct are not new phenomena, 
including in educational settings. It is only in the last decade, particularly after guidance released 
by OCR in 2011, that education institutions have moved to more seriously address the issue. In, 
2015 New York passed Education Law Art. 129B, requiring that all colleges and universities in 
the state adopt a set of comprehensive procedures and guidelines, including a uniform definition 
of affirmative consent and a students' Bill of Rights, and provide certain prevention and 
awareness programming. 

Today, sexual harassment and violence remain significant issues.'" And that harm is not 
distributed equally: one recent paper's review noted that the likelihood of experiencing sexual 
assault is significantly more prevalent among transgender students than cisgender students and 
gay/lesbian and bisexual students than heterosexual students." The lasting harm of experiencing 
such harassment and violence is severe. It can include immediate and long-term physical and 
mental health consequences, which can be further exacerbated when a student feels that their 
institution has failed to prevent sexual assault or respond supportively when it occurs."' Further, 
incidents of sexual assault can have a significant impact on a student's education, raising the 
likelihood that they will drop out of college entirely and causing long-term career impacts.'ii 

Given the significant harm posed by sexual harassment and violence in our educational 
communities, it is imperative to ensure that students can access all of the supports and services 
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they need to continue their education and to create a process of reporting that is as accessible as 
possible to encourage those who have suffered abuse to feel safe and comfortable in coming 
forward. It is also crucial to ensure that educational institutions are taking seriously their 
commitment to prevent harassment and violence. OCR has a vital role in providing resources and 
guidance for institutions on how to prevent and redress gender-based harassment and violence 
and holding institutions accountable when they do not act adequately to support survivors. 

We welcome the new direction offered by this opportunity to comment and look forward to 
working with OCR. 

i 86 Fed. Reg. 13803 (Mar. 11, 2021). 
n  86 Fed. Reg. 7023 (Jan. 25, 2021). 

DCJS, OPDV & OVS, Comments on Proposed Amendments to Regulations Implementing Title IX of 
the Education Amendments 01 1972  (Title IX) (January 19,2020). Available at: 
https://www.regulations. gov/comment/ED-2018-0CR-0064-18064. 
i" Robert Coulter & Susan Rankin, College Sexual Assault and Campus Climate for Sexual- and Gender-
Minority Undergraduate Students, J. Interpers. Violence 35(5-6) 1351 (Mar. 2020). 
v Id. 
vi Parnitzke Smith, C., & Freyd, J.J. Dangerous Safe Havens: Institutional Betrayal Exacerbates Sexual 
Trauma, J. Traumatic Stress (Feb. 2013). 
vil Mengo, C., & Black, B.M. Violence Victimization on a College Campus: Impact on GPA and School 
Dropout, J. College Student Retention Research Theory & Practice 18:2 (May 2015). 
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