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To:  T9PublicHearing@ed.gov  

From: Nancy Chi Cantalupo 

Date: June 11, 2021 

Subject: Comments regarding the substance of the Title IX Rules finalized in May 2020 and the process 
by which those Rules were finalized, submitted for consideration in the comprehensive review 

implementing President Biden's Executive Order on Guaranteeing an Educational Environment Free from 

Discrimination on the Basis of Sex, Including Sexual Orientation or Gender Identity 

I am a law professor who has taught at Georgetown University Law Center, George Washington 

University Law School, Temple University Beasley School of Law, and Barry University Andreas School of 

Law, currently teaches at California Western School of Law, and in August will join the law faculty at 

Wayne State University. I am one of very few people—possibly the only person—in the country who has 

worked and continues to work to prevent sexual harassment in education from the perspectives of an 

attorney, law professor, policymaker, researcher, scholar, school administrator, student activist, and 

victim's advocate. As a result, I can and do take a uniquely comprehensive, 360-degree view on the 

problem. My over 25 years of experience and my qualifications are detailed in Attachment 3, a 

Declaration that I provided in support of the legal challenge to the regulations brought by the Victim 

Rights Law Center and several individual survivor co-plaintiffs (with several typos in that filing 

corrected), and an updated version of Exhibit A, originally filed in conjunction with the Declaration. 

I submit these comments for consideration in the U.S. Department of Education's comprehensive review 

of its existing regulations under Title IX of the Educational Amendments of 1972 ("Title IX"), a review 

that implements President Biden's Executive Order on Guaranteeing an Educational Environment Free 

from Discrimination on the Basis of Sex, Including Sexual Orientation or Gender Identity. This cover 

memorandum and the attached documents collectively demonstrate: (1) how the substance regarding 

sexual harassment in the Title IX regulations ("the regulations") that resulted from a rulemaking 

conducted by the previous administration from November 2018 through May 2020 ("the rulemaking") 

violate Title IX itself; and (2) how the process the previous administration used to engage in that 
rulemaking violated the Administrative Procedures Act ("APA"). Because of these violations, the U.S. 

Department of Education ("the Department") should conduct a new rulemaking, propose rules that 
fulfill Title IX's purposes, and give the feedback of the American public, including by those members with 

appropriate expertise and significant stakes in the final regulations, the serious consideration that it is 

due under the APA. 

Substantively, the Regulations Violate Title IX.  

Attachments 1 through 4 explain several ways in which the regulations will lead to more sexual 

harassment and therefore more gender discrimination in U.S. schools, a result exactly contrary to the 

purpose of Title IX. These attachments focus on several strategies used by the regulations to turn Title 

IX into a quasi-criminal law and thereby to undermine its abilities to fulfill its civil rights purposes of 

preventing gender discrimination and advancing gender equality. First, as explained in Attachment 1 (an 

annotated transcript of a keynote address that I delivered in November 2019), adopting quasi-criminal 

values, procedures, and standards—especially a quasi-criminal "clear and convincing evidence" standard 

of proof—in Title IX investigations of sexual harassment complaints would make it structurally 

impossible for Title IX to achieve its civil rights goals because criminal legal structures are not designed 

to prevent discrimination or promote equality. The regulations push schools to adopt this quasi-criminal 

evidentiary standard instead of the standard previously and exclusively used, "preponderance of the 

evidence." In addition to Attachment l's articulated reasons, Attachment 2, a White Paper signed by 



over 100 law professors, provides numerous other reasons why the preponderance standard is the only 

acceptable standard for a civil rights law. 

Next, Attachment 3 is a Declaration that I wrote discussing the research conducted, process followed, 
and substantive choices made during the drafting of a set of Recommendations for Improving Campus 

Student Conduct Processes for Gender-Based Violence published by the American Bar Association 

Commission on Domestic and Sexual Violence ("ABA Recommendations," available at 

https://www.americanbar.org/content/dam/aba/publications/domestic-violence/campus.pdf) after 

extensive consultation with over 225 higher education professionals. Attachment 3 adds numerous 

practical problems with the regulations to the structural reasons (detailed in Attachments 1 and 2) for 

why making Title IX into a quasi-criminal law violates Title IX's purposes. These problems all derive from 

the regulations' requirements that schools investigate complaints of sexual harassment using a "live 

hearing" with cross-examination, requirements that undermine schools' abilities to comprehensively 

prevent sexual harassment and destined to lead to more sexual harassment, not less, thus resulting in 
more violations of Title IX. They also add to the practical problems that 93 law professors pointed out in 

a joint comment filed during the notice and comment period on the proposed regulations, included here 

as Attachment 4, which listed 80 questions, raised by the proposed regulations, on which even lawyers 

would be unable to advise their clients. 

Many of the practical problems discussed in Attachment 3 derive from the regulations' drafters' 

ignorance (at least some of which appears to be willful ignorance) about both modern scientific insights 

regarding the neurobiological effects of the trauma caused by especially the most severe forms of sexual 

harassment, as well as the lack of legal training by the school personnel who must implement and 

comply with the live hearing requirements set out in the regulations. Indeed, as I point out in 
Attachment 3, the live hearing requirements set out in the regulations increase the likelihood of schools 

making the kind of errors that have caused harm to both student victims and named harassers and led 

to many of the lawsuits against those schools in recent years. Notably, many of the allegations of school 

mishandling asserted by named harassers and their allies do not describe investigations that led to 

wrongful results because of structural unfairness to respondents in the investigation process. Rather, 

these allegations, if true, would demonstrate incompetent investigations and errors committed by 

schools in applying rules and policies that would be fair if properly applied. 

Finally, Attachments 1 and 3 explain that the regulations are based in gender and racial stereotyping 

that originates in centuries-old criminal law doctrines that sought to justify the pervasive and sexist view 
that rape victims lie about being sexually assaulted. In addition, they show how the gendered 

stereotypes based on these ancient criminal law doctrines combine with racial stereotypes about 

women of color's supposed promiscuity. These intersectionally racist and sexist stereotypes then 

render women of color not only more—sometimes the most—vulnerable to sexual harassment but also 

the least likely to be believed when they report. Such stereotyping's basis in legal doctrines that are as 

old as the medieval period and that have been almost completely eliminated from modern black letter 

criminal law in the United States is yet another example of the regulations' backward character. The 

stereotypes embedded in the regulations also expose the contradiction between the previous 

administration's rhetoric claiming to be particularly concerned about the due process rights of accused 

harassers of color and its rescission of Obama administration guidance designed to better protect 

accused students of color from discriminatory disciple. 

I wrote Attachments 1 and 3 after the notice and comment period ended; therefore, these documents 

have not been submitted to the Department prior to today. My publications that were in print before 



the comment period concluded were provided in the comments I filed during the comment period and 

can be accessed with the following regulations.gov tracking numbers: 1k3-989x-vbob and 1k3-97zf-kii2. 

They can also be found at http://ssrn.com/author=884485. 

The Process for the Rulemaking Violated the Administrative Procedures Act.  

Attachments 5 and 6, amicus briefs filed by 31 law professors with expertise in administrative law and 

civil rights law who joined one or both of the briefs, analyze how the regulations undermine Title IX's 

purposes and violate the Administrative Procedures Act because they are arbitrary, capricious, an abuse 

of discretion, and not in compliance with law. These briefs were filed in two legal challenges to the 

regulations, one by the Victim Rights Law Center et al. and one by Attorneys General of 18 states and 

the District of Columbia. In the briefs, amici law professors explain that the regulations are "premised 

on a fallacy that false allegations of sexual harassment and assault are widespread,' and commit three 

specific violations of the APA: 

First, the New Rule arbitrarily creates a double standard by singling out complaints of 

sexual harassment for less favorable treatment than complaints regarding other forms of 

harassment. Second, the New Rule's required grievance process will both deter victims 

from coming forward and insulate schools that fail to protect their students. Finally, the 
New Rule's imposition of the heightened standards imposed by Gebser v. Lago Vista 

lndep. Sch. Dist., 524 U.S. 274 (1998) and Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629 
(1999), which were limited to private Title IX suits seeking monetary damages from 

schools, is arbitrary and capricious because the Department failed to consider important 

aspects of the problem. The Department did not address the salient differences between 

enforcement in court by aggrieved individuals pursuing damages suits against schools and 
administrative enforcement by the Department itself. And it imposed heightened 

standards for schools to enforce against students—a context even further removed from 

the posture of Gebser and Davis.' 

In addition to these arguments, a pro bono "crowd research" effort to create a searchable and sortable 

catalog of the over 124,000 comments filed in response to the proposed regulations can report partial 
findings that the vast majority of those 124,000+ comments opposed the regulations as proposed. 

These findings are based on completed research conducted via software and on informal reports by 

volunteers who have cataloged a large number of comments. Together with comments filed by 

organizations such as professional associations and informal coalitions of individuals, schools, and/or 
experts in relevant fields such as trauma or law, this analysis shows that the opposition to the 

regulations by diverse individuals and whole sectors of the American public was intense and 

overwhelming. 

For instance, findings made using one completed method of cataloging the 124,000+ comments 

demonstrate the tremendous opposition just mentioned. This method, which has completed its 

research, used software called Relativity to analyze 118,975 comments that Kenneth Bundy, a data 

scientist and Machine Learning Research Consultant at the University of Maine, downloaded from 

Regulations.gov via a web-scraping script that Mr. Bundy wrote. The research team and pro bono 

counsel at Steptoe &Johnson LLP then managed to use Relativity to analyze 83,255 of the 118,975 

downloaded by Mr. Bundy's script. Of those 83,255 comments that were analyzed by Relativity, 83,184 

'Attachment 6, page 2. 
2  Attachment 5, page 1. 



comments opposed the regulations and only 71 comments supported them. In other words, 0.1 percent 

of this group of comments supported the regulations whereas 99.9 percent opposed the regulations. 

In addition, although the database tracking the portion of the comments that volunteers are reading and 
coding and that are not being analyzed by Relativity (either because they were never downloaded to 

Relativity or some other factor kept them from analysis by Relativity) is still incomplete, volunteers 

consistently report that the bulk of the comments they have read and coded opposed the regulations. 

Some volunteers who have read and coded hundreds or even thousands of comments often report that 

none or only a handful of the comments they read and coded supported the regulations. 

Finally, wide swaths of the educational community, both in K-12 and higher education, filed comments 

opposing the regulations, including: 

1. Students (not only student survivors' but also fraternity and sorority members,' and student 

body presidents at 76 colleges and universities in 32 states' 

2. Educational professionals via their professional associations, informal coalitions, or individual 

institutions (e.g., the American Federation of Teachers;9  American Council on Education;7 

Association for Student Conduct Administration;9  Association of American Universities;9  National 

Association of Secondary School Principals;19  AASA, representing school superintendents"; 

3  See, e.g., Letter from Know Your IX to Kenneth Marcus, Ass't Sec'y for Civil Rights, Dep't of Educ., (Jan. 30, 2019), 

https://actionnetwork.org/user files/user files/000/029/219/original/Know Your IX Comment on Proposed Tit  

le IX Rule (1).pdf. 

4  See, e.g., Letter from Asa Jungreis, President, Alpha Epsilon Pi Fraternity, University of California, Davis to Dep't of 

Educ. (Jan. 28, 2019), https://www.regulations.gov/document?D=ED-2018-OCR-0064-11081; Letter from A 

Sorority at the University of California Davis to Dep't of Educ. (Jan. 29, 2019), 

https://www.regulations.gov/document?D=ED-2018-OCR-0064-11790. 

5  Letter from 76 College and University Student Body Presidents to Betsy DeVos, Sec'y, Dep't of Educ., at 1 (Jan. 30, 

2019), 

https://assu.stanford.edu/sites/g/files/sbiybj6236/f/student body presidents comment on title ix proposal 1.  

6  Letter from American Federation of Teachers to Brittany Bull, Dep't of Educ. (Jan. 30, 2019), 

https://www.regulations.gov/document?D=ED-2018-OCR-0064-9123. 

Letter from American Council on Education on behalf of 61 Higher Education Associations to Betsy DeVos, Sec'y, 

Dept. of Educ., at 16 (Jan. 30, 2019), https://www.acenetedu/Documents/Comments-to-Education-Department-

on-Proposed-Rule-Amending-Title-IX-Regulations.pdf. 

8  Letter from Five Student Affairs Associations to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, Dep't of Educ., at 7 

(Jan. 29, 2019), https://www.regulations.gov/document?D=ED-2018-OCR-0064-11689. 

9  Letter from Association of American Universities to Brittany Bull, Dep't of Educ. (Jan. 24, 2019), 

https://www.aau.edu/sitesidefault/files/AAU-Files/Key-Issues/Higher-Education-Regulation/AAU-Title-IX-

Comments-1-24-19.pdf. 

" Letter from The National Association of Secondary School Principals to Kenneth L. Marcus, Ass't Sec'y for Civil 

Rights, Dep't of Educ., (Jan. 17, 2019), https://www.nassp.org/wordpressiwp-

content/uploads/2019/01/NASSP Title IX Comments - 1.17.19 V2.pdf. 

"Letter from The School Superintendents Association to Betsy DeVos, Sec'y, Dep't of Educ., at 5 (Jan. 22, 2019) 

("Letter from School Superintendents"), 

https://aasa.org/uploadedFiles/AASA Blog(1)/AASA%20Title%20IX%20Comments%20Final.pdf. 

 



Berkeley Unified Public Schools;12  Howard University;13  Oregon University Title IX 

Coordinators;' State University of New York (SUNY) system;15  Trinity College;' University of 

California System, including Title IX Coordinators;12  University of Colorado;18  and University of 

Iowa") 

3. Experts in the effects of trauma caused by sex-based harassment (e.g. the American 

Psychological Association' and over 900 mental health professionals') 

4. Civil rights advocates (e.g., Consortium for Citizens with Disabilities;22  Human Rights Campaign;23 

Leadership Conference on Civil and Human Rights, including the NAACP, Southeast Asia 

Resource Action Center and Southern Poverty Law Center;24  MALDEF;" and National Center for 

Transgender Equality') 

12  Letter from Berkeley Unified Sch. Dist. Bd. of Educ. to U.S. Dep't of Educ. (Jan, 24, 2019), 

changes-could-undermine-student-safety. 
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Letter from Howard Univ. to Betsy DeVos, Sec'y, Dep't of Educ. (Jan. 30, 2019), 
https://www2.howard.edu/sites/defaultifiles/Title-IX-Comment-Letter-1-30-19.pdf. 
14  Letter from the Title IX Coordinators of the Or. Pub. Univ. to Betsy DeVos, Sec'y, Dep't of Educ. (Jan. 30, 2019), 
https://gcr.uoregon.edu/sites/gcr2.uoregon.edu/files/final letter from title ix coordinators re title ix nprm.pd  
f. 

Letter from the State Univ. of N.Y. to Betsy DeVos, Sec'y, Dep't of Educ. (Jan. 29, 2019), 
https://www.suny.edu/media/suny/content-assets/documents/chancellor/SUNY-Chancellor-Johnson-Comment-
on-ED-Title-IX-Prop-Regs.pdf. 
16  Letter from Trinity Coll. to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, Dep't of Educ. (Jan. 30, 2019), 
https://www.trincoll.edu/president/wp-content/uploads/sites/10/2019/01/JBS.Title-IX-response.1.30.19.pdf. 
17  Letter from Univ. of Cal. to Brittany Bull, Dep't of Educ. (Jan. 28, 2019), 
https://sexualviolence.universityofcalifornia.edu/files/documents/uc-title-ix-letter.pdf. 
18  Letter from Univ. of Colo. to Betsy DeVos, Sec'y, Dep't of Educ. (Jan. 30, 2019), 
https://www.colorado.edu/today/letter-comment-proposed-rule-nondiscrimination-basis-sex-education-
programs-or-activities-receiving. 
19  Letter from Univ. of Iowa to Betsy DeVos, Sec'y, Dep't of Educ. (Jan. 30, 2019), 
https://osmrc.uiowa.edu/university-iowa-submits-comments-new-proposed-title-ix-regulations-sexual-
misconduct. 
20  Letter from the Am. Psychol. Ass'n to Brittany Bull, Dep't of Educ. (Jan. 30, 2019), 
https://www.apa.org/advocacy/interpersonal-violence/titleix-comnnents.pdf. 
21  Letter from 902 Mental Health Professionals and Trauma Specialists to Kenneth L. Marcus, Ass't Sec'y for Civil 
Rights, Dep't of Educ. (Jan. 30, 2019) ("Letter from 902 Mental Health Professionals and Trauma Specialists"), 
https://www.regulations.gov/document?D=ED-2018-OCR-0064-104088. 
22  Letter from Consortium for Citizens with Disabilities to Dep't of Educ. (Jan. 30, 2019), https://nacdd.ordwp-
content/uploads/2019/01/Final-CCD-Title-IX-comments-1.30.19.pdf. 
23  Letter from Human Rights Campaign to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, Dep't of Educ. (Jan. 30, 
2019), https://www.regulations.gov/document?D=ED-2018-OCR-0064-11375. 
24  Letter from Leadership Conference on Civil and Human Rights to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, 
Dep't of Educ., at 7 (Jan. 30, 2019) ("Letter from Leadership Conference on Civil and Human Rights"), 
http://civilrightsdocs.info/pdf/policy/letters/2019/Joint-Comment-Title-IX-NPRM-01302019-Final.pdf. 

Letter from MALDEF to Brittany Bull, Dep't of Educ. (Jan. 30, 2019), https://www.maldef.org/wp-
content/uploads/2019/01/MALDEF-Title-IX-Comment.pdf. 
26  Letter from National Center for Transgender Equality to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, Dep't of 
Educ. (Jan. 29, 2019), https://www.regulations.gov/document?D=ED-2018-OCR-0064-11557. 



5. Government officials, including: 145 state legislators from forty-one states;27  and 36 United 

States senators28 

6. Law enforcement both on and off campus (e.g., International Association of Campus Law 
Enforcement Administrators;29  and 19 State Attorneys General') 

Despite this intense, diverse, and wide opposition to the proposed regulations from both experts and 

those with the biggest stakes in the rulemaking's results, the previous administration not only did not 

halt the rulemaking and completely redraft the proposed regulations, as so many commenters 

demanded, it finalized the regulations with almost no meaningful changes to its widely-pilloried 

proposals. In other words, it completely ignored the purposes of the APA's notice and comment 

requirements. 

As a result of both the substantive and process violations of federal law that were perpetrated by the 

previous administration, the Department must conduct a new rulemaking. In that rulemaking, it must 

propose rules that fulfill Title IX's purposes and give the feedback of the American public, including by 

those members with appropriate expertise and significant stakes in the final regulations, the serious 

consideration that it is due under the Administrative Procedures Act. 

27  Letter from 145 State Legislators in 41 States to Kenneth L. Marcus, Ass't Sec'y for Civil Rights, Dep't of Educ. 

(Jan. 25, 2019), https://www.regulations.gov/document?D=ED-2018-OCR-0064-8535. 

28  Letter from 36 U.S. Senators to Betsy DeVos, Sec'y, Dep't of Educ., at 6-7 (Jan. 30, 2019), 

https://www.help.senate.goy/imo/media/doc/013019%20Proposed%20Title%201X%2Oreg%20caucus%201etter.pd  

f. 

29  Letter from Intl Ass'n of Campus Law Enforcement Administrators to Betsy DeVos, Sec'y, Dep't of Educ., at 4 

(Jan. 28, 2019), https://www.regulations.govidocument?D=ED-2018-OCR-0064-10515. 

30  Letter from 20 Attorneys General to Betsy DeVos, Sec'y, Dep't of Educ., (July 19, 2017), 

https://www.attorneygeneral.gov/taking-action/press-releases/20-ags-call-on-secretary-devos-to-maintain-

protections-for-survivors-of-campus-sexual-assault. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

COMMONWEALTH OF PENNSYLVANIA; 
STATE OF NEW JERSEY; STATE OF 
CALIFORNIA; STATE OF COLORADO; 
STATE OF DELAWARE; DISTRICT OF 
COLUMBIA; STATE OF ILLINOIS; 
COMMONWEALTH OF MASSACHUSETTS: 
STATE OF MICHIGAN; STATE OF 
MINNESOTA; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; STATE OF 
OREGON; STATE OF RHODE ISLAND; STATE 
OF VERMONT; COMMONWEALTH OF 
VIRGINIA; STATE OF WASHINGTON; STATE 
OF WISCONSIN; STATE OF NEVADA, 

Plaintiffs, 

V. 

ELISABETH D. DEVOS, in her official 
capacity as Secretary of the United States 
Department of Education; UNITED 
STATES DEPARTMENT OF 
EDUCATION; and UNITED STATES 
OF AMERICA, 

Defendants. 

Civil Action No. 1:20-cv-01468-CJN 

CONSENT MOTION OF LAW PROFESSORS FOR LEAVE TO FILE BRIEF OF AAHCI 
CURIAE IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

Proposed amici curiae law professors who specialize in administrative and/or 

antidiscrimination law ("Amici"), through undersigned counsel, respectfully request leave of this 

Court to file the attached brief in support of Plaintiffs' Motion for Summary Judgment. District 

courts have "broad discretion" to permit participation "as an amicus curiae." National Ass 'n of 

Home Builders v. United States Army Corps of Eng'rs, 519 F. Supp. 2d 89, 93 (D.D.C. 2007). 

This Court routinely permits amicus briefs when the "information offered is 'timely and useful." 
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Ellsworth Assocs., Inc. v. United States, 917 F. Supp. 841, 846 (D.D.C. 1996). In support of this 

motion, they state as follows: 

1. Amici are law professors who specialize in administrative and/or antidiscrimination 

law. They include the following: 

Samuel Bagenstos is the Frank G. Millard Professor of Law at University of Michigan Law 
School. 

Nicole Huberfeld is a Professor of Law at Boston University School of Law and a Professor 
of Health Law and Ethics & Human Rights at Boston University School of Public Health. 

Katharine K. Baker is the University Distinguished Professor of Law at the IIT Chicago-
Kent College of Law. 

Deborah Brake is a Professor of Law and John E. Murray Faculty Scholar at the University 
of Pittsburgh School of Law. 

Nancy Cantalupo is an Associate Professor of Law at the California Western School of 
Law. 

Joanna L. Grossman is the inaugural Ellen K. Solender Endowed Chair in Women and the 
Law and a Professor of Law at the Southern Methodist University Dedman School of Law. 

Erin Buzuvis is an Associate Dean and Professor of Law at Western New England 
University School of Law. 

David S. Cohen is a Professor of Law at Drexel University Thomas R. Kline School of Law. 

Ann McGinley is the William S. Boyd Professor of Law at the William S. Boyd School of 
Law at the University of Nevada, Las Vegas. 

Ruben Garcia is a Professor of Law at the William S. Boyd School of Law at the University 
of Nevada, Las Vegas. 

David Oppenheimer is a Clinical Professor of Law at the University of California, Berkeley 
School of Law. 

Jodi Short is the Associate Dean for Research and the Honorable Roger J. Traynor Chair 
and Professor of Law at the University of California, Hastings College of the Law. 

Jonathan Weinberg is the Associate Dean for Research & Faculty Development and a 
Professor of Law at the Wayne State University Law School. 

Michael J. Wishnie is a William 0. Douglas Clinical Professor of Law and Counselor to the 
Dean at Yale Law School. 
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Robert S. Chang is a Professor of Law and Executive Director of the Fred T. Korematsu 
Center for Law and Equality at the Seattle University School of Law. 

Hannah Brenner Johnson is the Vice Dean for Academic and Student Affairs and an 
Associate Professor of Law at the California Western School of Law. 

Michele Dauber is the Frederick I. Richman Professor of Law at Stanford Law School. 

Daniel Deacon is a Lecturer at the University of Michigan Law School. 

Sally Goldfarb is a Professor of Law at Rutgers Law School. 

Julie Goldscheid is a Professor of Law at the City University of New York School of Law. 

Victoria F. Nourse is the Ralph Whitworth Professor of Law at Georgetown University Law 
Center. 

Vicki Schultz is the Ford Foundation Professor of Law and Sciences at Yale Law School. 

Leigh Goodmark is the Marjorie Cook Professor of Law and Co-Director of the Clinical 
Law Program at the University of Maryland Francis King Carey School of Law. 

Roseanna Sommers is an Assistant Professor of Law at the University of Michigan Law 
School. 

Penny Venetis is a Clinical Professor of Law and Director of the International Human Rights 
Clinic at Rutgers Law School. 

2. As experts in the enforcement of civil rights law, Amici file this brief to demonstrate that 

Defendants' new Title IX rule will undermine, not advance, the purposes of Title IX, and 

that the adoption of that rule is arbitrary, capricious, an abuse of discretion, and not in 

compliance with law. 

3. The proposed brief would aid this Court's deliberation by offering "unique information or 

perspective that can help the court beyond the help that the lawyers for the parties are 

able to provide." Youming fin v. Ministry of State Sec., 557 F. Supp. 2d 131, 136 

(D.D.C. 2008). See also LCvR 7(o)(2). Here, Amici offer unique information and 

perspective as professors at law schools throughout the country. Their positions as law 

professors allow them to provide expertise, first-hand experience, and assistance beyond 

the help the parties are able to provide. 
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4. Pursuant to LCvR 7.1(o), Amici's counsel have consulted with counsel for the parties. 

Counsel for Plaintiffs, Defendants, and Intervenor-Defendants consent to the filing of this 

brief. 

5. No counsel for a party authored the brief in whole or in part, and no party, counsel for 

party, or person other than Amici, their members, or their counsel funded the preparation 

or submission of this amicus brief. 

WHEREFORE, the proposed Amici respectfully request that this Court grant leave to file the 

attached amicus curiae brief. 

Dated: January 8, 2021 Respectfully submitted, 

/s/ Lauren E. Snyder 
Lauren E. Snyder 
Daniel P. Tingley 
Harris, Wiltshire & Grannis LLP 
1919 M Street NW, Suite 800 
Washington, D.C. 20036 
Tel: 202-730-1359 
lsnyder@hwglaw.com 
dtingley@hwglaw.com 

Counsel for Amici Curiae 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 8, 2021, I electronically filed the foregoing document 

with the Clerk of the Court using the CM/ECF system, which will send notification of this filing 

to the attorneys of record and all registered participants. 

/s/ Lauren E. Snyder 
Lauren E. Snyder 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

COMMONWEALTH OF PENNSYLVANIA; 
STATE OF NEW JERSEY; STATE OF 
CALIFORNIA; STATE OF COLORADO; 
STATE OF DELAWARE; DISTRICT OF 
COLUMBIA; STATE OF ILLINOIS; 
COMMONWEALTH OF MASSACHUSETTS: 
STATE OF MICHIGAN; STATE OF 
MINNESOTA; STATE OF NEW MEXICO; 
STATE OF NORTH CAROLINA; STATE OF 
OREGON; STATE OF RHODE ISLAND; STATE 
OF VERMONT; COMMONWEALTH OF 
VIRGINIA; STATE OF WASHINGTON; STATE 
OF WISCONSIN; STATE OF NEVADA, 
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INTEREST OF AMICI 

Amici are law professors' who specialize in administrative and/or antidiscrimination 

law. Amici believe that administrative agencies like the Department of Education's Office for 

Civil Rights have broad authority to implement statutory mandates like those in Title IX. As 

Amici argue below, however, Defendants exceeded that authority here by failing to comply with 

basic principles of administrative law. As experts in the enforcement of civil rights law, 

Amici file this brief to demonstrate that Defendants' new Title IX rule will undermine, not 

'Samuel Bagenstos is the Frank G. Millard Professor of Law at University of Michigan Law 
School; Nicole Huberfeld is a Professor of Law at Boston University School of Law and a 
Professor of Health Law and Ethics & Human Rights at Boston University School of Public 
Health; Katharine K. Baker is the University Distinguished Professor of Law at Chicago-Kent 
College of Law at Illinois Institute of Technology; Deborah Brake is a Professor of Law and 
John E. Murray Faculty Scholar at the University of Pittsburgh School of Law; Nancy Cantalupo 
is an Associate Professor of Law at the California Western School of Law; Joanna L. Grossman 
is a Professor of Law and the inaugural Ellen K. Solender Endowed Chair in Women and the 
Law at the Southern Methodist University Dedman School of Law; Erin Buzuvis is a Professor 
of Law and Associate Dean at Western New England University School of Law; David S. Cohen 
is a Professor of Law at Drexel University Thomas R. Kline School of Law; Ann McGinley is 
the William S. Boyd Professor of Law at the William S. Boyd School of Law at the University of 
Nevada, Las Vegas; Ruben Garcia is a Professor of Law at the William S. Boyd School of Law 
at the University of Nevada, Las Vegas; David Oppenheimer is a Clinical Professor of Law at 
the University of California, Berkeley School of Law; Jodi Short is a Professor of Law, the 
Associate Dean for Research, and the Honorable Roger J. Traynor Chair at the University of 
California, Hastings College of the Law; Jonathan Weinberg is a Professor of Law and the 
Associate Dean for Research & Faculty Development at Wayne State University Law School; 
Michael J. Wishnie is the William 0. Douglas Clinical Professor of Law at Yale Law School; 
Robert S. Chang is a Professor of Law and Executive Director of the Fred T. Korematsu Center 
for Law and Equality at the Seattle University School of Law; Hannah Brenner Johnson is an 
Associate Professor of Law and the Vice Dean for Academic and Student Affairs at the 
California Western School of Law; Michele Dauber is the Frederick I. Richman Professor of 
Law at Stanford Law School; Daniel Deacon is a Lecturer at the University of Michigan Law 
School; Sally Goldfarb is a Professor of Law at Rutgers Law School; Julie Goldscheid is a 
Professor of Law at the City University of New York School of Law; Victoria F. Nourse is the 
Ralph V. Whitworth Professor of Law at Georgetown University Law Center; Vicki Schultz is 
the Ford Foundation Professor of Law and Sciences at Yale Law School; Leigh Goodmark is the 
Marjorie Cook Professor of Law and Co-Director of the Clinical Law Program at the University 
of Maryland Francis King Carey School of Law; Roseanna Sommers is an Assistant Professor of 
Law at the University of Michigan Law School; Penny M. Venetis is a Clinical Professor of Law 
and Director of the International Human Rights Clinic at Rutgers Law School. 

1 
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advance, the purposes of Title IX, and that the adoption of that rule is arbitrary, capricious, an 

abuse of discretion, and not in compliance with law.2 

SUMMARY OF ARGUMENT 

The Department of Education's (the "Department") new Title IX Rule, 

Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal 

Financial Assistance, 85 Fed. Reg. 30,026 (May 19, 2020) (to be codified at 34 C.F.R. pt. 106) 

(the "New Rule"), unlawfully reduces protections for students who are victims of sexual 

harassment, including sexual assault, and makes it harder for their schools to respond to their 

complaints. The New Rule is premised on a fallacy that false allegations of sexual harassment 

and assault are widespread. In fact, they are few and far between. Instances of sexual 

harassment and sexual assault in schools impose lasting damage on students, faculty, and the 

learning environment. To fulfill Title IX's mandate, schools can and must ensure a fair process 

for the accused without—as the New Rule does—imposing hurdles to reporting. The search for 

the truth in a Title IX investigation does not require a process like we have in our criminal (or 

even civil) courtrooms. The New Rule does not remedy sex-based harassment; it protects it. 

The Department of Education's New Rule is unlawful because it is arbitrary, capricious, 

and an abuse of discretion in violation of the Administrative Procedure Act ("APA") and because 

it exceeds the Department's statutory authority to issue regulations that further Title IX's 

objectives. The New Rule has many serious flaws, and Amid law professors support Plaintiffs' 

challenge in full. But we focus on three issues: First, the New Rule arbitrarily creates a double 

standard by singling out complaints of sexual harassment for less favorable treatment than 

2  No counsel for a party authored the brief in whole or in part, and no party, counsel for party, or 
person other than Amici, their members, or their counsel funded the preparation or submission of 
this amicus brief. 

2 
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complaints regarding other forms of harassment. Second, the New Rule's required grievance 

process will both deter victims from coming forward and insulate schools that fail to protect their 

students. Finally, the New Rule's imposition of the heightened standards imposed by Gebser v. 

Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998) and Davis v. Monroe Cly. Bd. of Educ., 526 

U.S. 629 (1999), which were limited to private Title IX suits seeking monetary damages from 

schools, is arbitrary and capricious because the Department failed to consider important aspects 

of the problem. The Department did not address the salient differences between enforcement in 

court by aggrieved individuals pursuing damages suits against schools and administrative 

enforcement by the Department itself. And it imposed heightened standards for schools to 

enforce against students—a context even further removed from the posture of Gebser and Davis. 

ARGUMENT 

Pursuant to the APA, which sets forth the standard governing judicial review of decisions 

made by federal administrative agencies, agency decisions must be set aside where they are 

"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706(2)(A); United States v. Bean, 537 U.S. 71, 77-78 (2002); Dickinson v. Zurko, 527 U.S. 

150, 152 (1999). To determine whether an agency regulation is "arbitrary or capricious," the 

reviewing court "must consider whether the decision was based on a consideration of the 

relevant factors and whether there has been a clear error of judgment." Marsh v. Oregon Nat. 

Res. Council, 490 U.S. 360, 378 (1989) (internal citation omitted). To survive judicial scrutiny, 

the agency must have "examine[d] the relevant data and articulate[d] a satisfactory explanation 

for its action including a 'rational connection between the facts found and the choice made." 

Motor Vehicle Mfrs. Ass 'n of U.S., Inc. v. State Farm Mut Auto. Ins. Co., 463 U.S. 29, 43 (1983) 

(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)). Where, as here, 

"an agency changes course . . . it must be cognizant that longstanding policies may have 

3 



Case 1:20-cv-01468-CJN Document 116-2 Filed 01/08/21 Page 12 of 33 

engendered serious reliance interests that must be taken into account. . . [and] [i]t would be 

arbitrary and capricious to ignore such matters." Dep't of Homeland Sec. v. Regents of the Univ. 

of California, 140 S. Ct. 1891, 1913 (2020) (internal citations omitted). 

The Department of Education has authority to issue regulations to effectuate the 

substantive provisions of Title IX and provide an administrative enforcement scheme. Davis, 

526 U.S. at 638-39 ("Congress authorized an administrative enforcement scheme for Title IX. 

Federal departments or agencies with the authority to provide financial assistance are entrusted 

to promulgate rules, regulations, and orders to enforce the objectives of § 1681, see § 1682 [.]") 

(emphasis added). But that authority is not limitless, and where those regulations or enforcement 

mechanisms "fail[] to consider an important aspect of the problem," are not the result of 

reasoned decision-making, or fail to further Title IX's nondiscrimination mandate, they are 

arbitrary and capricious. State Farm, 463 U.S. at 43 ("[A]n agency rule would be arbitrary and 

capricious if the agency has relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, offered an explanation for its 

decision that runs counter to the evidence before the agency, or is so implausible that it could not 

be ascribed to a difference in view or the product of agency expertise."); Dep't of Homeland 

Sec., 140 S. Ct. at 1910, 1913 (holding that it is arbitrary and capricious for an agency to fail to 

"consider. . . important aspect[s] of the problem" before the agency and to supply the requisite 

"reasoned analysis") (citing State Farm, 463 U.S. at 57)). 

I. The New Rule Unlawfully and Unreasonably Treats Sexual Harassment 
Differently Than Other Forms of Harassment. 

Under the guise of enforcing Title IX, the New Rule arbitrarily and capriciously treats 

allegations of sexual harassment differently and less favorably than allegations of harassment 

based on race, national origin, and disability. The double standard goes to the central provisions 

4 
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of the New Rule, including the provisions that redefine harassment and impose a less-stringent 

deliberate indifference standard for responding to complaints. But the Department did not 

adequately explain why sexual harassment should be treated differently. Perhaps that is because 

there is no reasonable explanation for such disparate treatment. 

The examples of this double standard are numerous. For race and disability, the 

Department has concluded that harassing conduct that is so "severe, pervasive or persistent" as 

to create a hostile environment qualifies as harassment.3  From 1997 until the promulgation of 

the New Rule, the Department treated sexual harassment the same way. Office for Civil Rights 

Sexual Harassment Guidance, 62 Fed. Reg. 12,034, 12,038 (Mar. 13, 1997) ("1997 Guidance"). 

The New Rule redefines "sexual harassment," however, which it now limits to "[u]nwelcome 

conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive 

that it effectively denies a person equal access to the recipient's education program or activity." 

New Rule § 106.30(a)(2) (emphasis added). The difference between "or" and "and" is crucial. 

As commenters observed, the new definition does not cover misconduct that is "severe but not 

3  See, e.g., Tennessee State University Resolution Letter from Andrea de Vries, Compliance 
Team Leader, Office for Civil Rights, U.S. Dep't of Educ., to Dr. Glenda Baskin Glover, 
President, Tennessee State University, at 3-4, OCR Case No. 04-15-2347 (Apr. 2, 2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/04152347-a.pdf (emphasis 
added); Barbour County Schools Resolution Letter from Melissa M. Corbin, Team Leader, 
Office for Civil Rights, U.S. Dep't of Educ., to Jeffrey P. Woofter, Superintendent, Barbour 
County Schools, at 2, OCR Case No. 03-17-1170 (Oct. 10, 2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/03171170-a.pdf; Resolution 
Agreement, Duke University, at 1-2, OCR Case No. 11-19-2214 (Dec. 10, 2019), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/11192214-b.pdf 
(investigating hostile environment complaint premised on one anti-Semitic performance); Office 
for Civil Rights, U.S. Dep't of Educ., Racial Incidents and Harassment Against Students at 
Educational Institutions; Investigative Guidance (Mar. 10, 1994), 
https://www2.ed.gov/about/offices/list/ocr/docs/race394.html ("1994 Investigative Guidance"); 
Norma V. Cantu, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2000 Dear Colleague 
Letter: Prohibited Disability Harassment (July 25, 2000), 
https://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html. 

5 



Case 1:20-cv-01468-CJN Document 116-2 Filed 01/08/21 Page 14 of 33 

pervasive," such as some single assaults, or "conduct that is pervasive but not independently 

severe," like persistent statements that subtly undermine the competence of students of a 

particular sex.4  Under the New Rule, a one-off instance of harassing conduct on the basis of sex 

that is both severe and objectively offensive is not sexual harassment—and therefore a school 

would be required to dismiss a Title IX complaint, id. § 106.45(b)(3)—while that exact conduct, 

if motivated instead by race or disability, would qualify as harassment. This underexplained 

distinction between Title IX complaints and other discrimination complaints is unreasonable and 

does not further the aims of Title IX.5 

The requirements about how institutions must respond to complaints are similarly 

premised on an invalid and inexplicable double standard. The New Rule relieves colleges and 

universities of the obligation to address sexual harassment unless they have "actual knowledge" 

of sexual harassment. Id. § 106.44(a). To meet that standard, a report of sexual harassment must 

be made to the school's designated Title IX Coordinator or some other limited number of school 

officials. Id. § 106.30 (defining "actual knowledge"). Conversely, schools must respond to all 

harassment on the basis of race, national origin, or disability about which they know or should 

know.6  The New Rule also allows schools to ignore many Title IX reports of sexual assault that 

4  Comments of Jeannie Suk Gersen, Nancy Gertner & Janet Halley at 15, ED-2018-0CR-0064-
11950 (filed Jan. 30, 2019) ("Comments of Gersen, Gertner & Halley"). See generally Vicki 
Schultz, Reconceptualizing Sexual Harassment, 107 Yale L.J. 1683, 1755-1774 (1998). 

5  Indeed, the explanation offered for this change, which does not serve as a distinction, is that this 
language is needed to protect free speech. New Rule at 30,141-42, 30,151. That justification 
further demonstrates the arbitrary nature of the change, because the Department fails to explain 
why such reasoning applies only to sexual harassment and not to harassment on the basis of race, 
national origin, or disability. 

6  See, e.g., New Fairfield Board of Education Resolution Letter from Meena Morey Chandra, 
Acting Regional Director, Office for Civil Rights, U.S. Dep't of Educ., to Dr. Alicia M. Roy, 
Superintendent of Schools, New Fairfield Board of Education, at 3, OCR Case No. 01-16-1117 
(Mar. 5, 2018), https://wvvvv2.ed.gov/about/offices/list/ocr/docs/investigations/more/01161117-
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occur off school grounds, including in off-campus housing or during study abroad programs, 

regardless of the effect they have on campus and on survivors' educations. Id. § 106.44(a). This 

broad immunity from liability has never been applied to any other form of harassment.' The 

Department redefines "program or activity" just for sexual harassment and not for other forms of 

discrimination, including other forms of sex discrimination, despite Congress's own broadly 

applicable definition of "program or activity" in 20 U.S.C. § 1687, which defines the term 

to include "all of the operations of' schools. It makes particularly little sense to apply this 

definition to complaints of sexual harassment, which the Department admitted often occurs off 

campus. See Notice of Proposed Rulemaking, Nondiscrimination on the Basis of Sex in 

Education Programs or Activities Receiving Federal Financial Assistance, 83 Fed. Reg. 61,462, 

61,487 n.27 (Nov. 29, 2018) (to be codified at 34 C.F.R. pt. 106). If anything, the prevalence of 

off-campus sexual harassment and assault should drive the Department to be more concerned 

about responding to off-campus complaints, not less. 

a.pdf; Tallahassee Community College Resolution Letter from Ebony Calloway-Spencer, U.S. 
Dep't of Educ., Office for Civil Rights, to Dr. Jim Murdaugh, President, Tallahassee Community 
College, at 4, OCR Case No. 04-16-2248 (Dec. 12, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/04162248-a.pdf; Catherine 
E. Lhamon, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2014 Dear Colleague Letter: 
Responding to Bullying of Students with Disabilities (Oct. 21, 2014), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-bullying-201410.pdf; Russlynn Ali, 
Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., Dear Colleague Letter: Harassment and 
Bullying (Oct. 26, 2010), https://www2.ed.gov/about/offices/list/oceletters/colleague-
201010.html; 1994 Investigative Guidance. 

7  For example, Department of Justice guidance explains that Title VI may apply to some 
discriminatory conduct that takes place outside the United States, "depending on how much 
control the recipient exercises over the overseas operation and how integral the overseas 
operation is to the recipient's program in the U.S." Civil Rights Div., U.S. Dep't of Justice, Title 
VI Legal Manual, Section V: Defining Title VI 6 (Sept. 27, 2016), 
https://www.masslegalservices.org/system/files/library/title_vi_legal_manual_section_5pdf 0.pd 
f. 
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The New Rule also dramatically limits schools' obligations to respond to conduct that 

meets the heightened definition of sexual harassment, requiring them to act only in a way that is 

not "deliberately indifferent." New Rule § 106.44(a). This is a significant change from the 

Department's previous guidance,8  and once again it is different from the standard applied to 

other forms of harassment. And the New Rule permits—and effectively requires, in many 

cases—schools to apply a heightened clear and convincing evidentiary standard in sexual 

harassment hearings, which it has never applied to allegations of other forms of harassment 

committed by students. Id. § 106.45(b)(1)(vii). For allegations of sexual harassment (and only 

sexual harassment) schools must apply the same standard for complaints brought against other 

students and complaints brought against faculty. Id. Because faculty contracts and collective 

bargaining agreements often require the use of the clear and convincing evidence standard for 

faculty disciplinary proceedings, the New Rule effectively imposes a heightened standard as a 

requirement for student complaints without saying so.9  The Department did not explain why the 

considerations that drive such collective bargaining agreements should also govern students, who 

stand in a very different relationship with their schools than do faculty. Indeed, elsewhere the 

Department recognized the "unique nature and purpose" of educational environments and the 

important differences between students and employees in the workplace. Id. at 30,037. Nor did 

8  1997 Guidance at 12,042 ("A school will be in violation of Title IX if the school 'has notice' of 
a sexually hostile environment and fails to take immediate and appropriate corrective action."). 

9  See, e.g., Comments of State Attorney Generals of the Commonwealths of Pennsylvania and 
Kentucky, the States of New Jersey, California, Delaware, Hawai'i, Illinois, Iowa, Maine, 
Maryland, Minnesota, Nevada, New Mexico, North Carolina, Oregon, Rhode Island, Vermont, 
Washington, and the District of Columbia at 46, ED-2018-0CR-0064-123878 (filed Jan. 30, 
2019). 
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the Department sufficiently explain why those collective bargaining agreements should control 

school-student relationships in the Title IX context but not the Title VI or Section 504 context.'' 

These differences do not come from the text of the relevant statutes. Title VI, which 

prohibits discrimination on the basis of race and national origin in federally funded programs, 

and Title II and Section 504 of the Rehabilitation Act, which prohibit discrimination on the basis 

of disability in public programs, are worded almost identically to Title IX.11  Indeed, the 

Supreme Court has recognized that "Title IX was modeled after Title VI of the Civil Rights Act 

of 1964, which prohibits race discrimination in programs receiving federal funds." Gebser, 524 

U.S. at 275. Several comments identified this close relationship between Title VI and Title IX.12 

10 The Department's Office for Civil Rights has required the use of the preponderance of the 
evidence standard for discrimination on the basis of race and disability. See, e.g., Resolution 
Agreement, Wallingford Board of Education, OCR Case No. 01-13-1207 (Dec. 23, 2013), 
http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01131207-b.pdf; Resolution 
Agreement, BASIS Scottsdale, OCR Case No. 08-16-1676 (Mar. 20, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/08161676-b.pdf; Resolution 
Agreement, Independent School District No. 1 of Woods City, Oklahoma, OCR Case No. 07-15-
1154 (Sept. 28, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/07151154-b.pdf. 

11  42 U.S.C. § 2000d ("No person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance."); 29 U.S.C. 
§ 794(a) ("No otherwise qualified individual with a disability in the United States. . . shall, 
solely by reason of her or his disability, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiving Federal 
financial assistance. . . ."); 42 U.S.C. § 12132 ("Subject to the provisions of this subchapter, no 
qualified individual with a disability shall, by reason of such disability, be excluded from 
participation in or be denied the benefits of the services, programs, or activities of a public entity, 
or be subjected to discrimination by any such entity."). 

12  See, e.g., Comments of ACLU at 6, ED-2018-0CR-0064-17939 (filed Jan. 30, 2019) 
("Comments of ACLU") ("These disparities lack justification, particularly as 'Title IX was 
patterned after Title VI.'") (quoting Cannon v. Univ. of Chi., 441 U.S. 677, 694 (1979)); 
Comments of Penny M. Venetis at 26, ED-2018-0CR-0064-18079 (filed Jan. 16, 2019) 
(explaining that Title IX and Title VI are in pan materia and should be interpreted consistently). 
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The Department provided no legitimate reason for departing from the interpretation of these 

related statutes. 

The practical problems imposed by the New Rule's double standard are severe. The 

distinction also serves to reinforce sexist stereotypes that sexual harassment allegations are 

uniquely suspect. Many cases of harassment involve discrimination along more than one axis 

(e.g., students targeted for being both Black and female, or for being both female and disabled). 

And colleges and universities act not just as educators but also as employers and housing 

providers. Many students also are both employees of the school and residents of its facilities. 

As a result, discriminatory harassment of students will frequently violate multiple statutes at the 

same time: not just Title IX, Title VI, and Section 504, but also Title VII and the Fair Housing 

Act. All of these statutes continue to use the disjunctive definition of harassment that the 

Department previously applied to Title IX and thus require universities to respond to conduct 

that is severe or pervasive.13  Currently, "[m]any institutions use a single, combined grievance 

procedure for persons alleging discrimination based on a protected class."14  But the New Rule 

will require institutions to provide a different process particularly applicable to sexual 

harassment. That will create needless administrative complexity and confusion for 

universities—all of which will translate into additional burdens placed on those who allege 

discrimination. 

13  See Mentor Say. Bank v. Vinson, 477 U.S. 57, 67 (1986) (holding that sexual harassment is 
actionable under Title VII when it is "sufficiently severe or pervasive to alter the conditions of 
the victim's employment") (internal citation omitted); 24 C.F.R. § 100.600(a)(2) (defining 
harassment to include "unwelcome conduct that is sufficiently severe or pervasive"). 

14  Comments of Margaret B., ED-2018-0CR-0064-104561 (filed Apr. 2, 2019) ("Comments of 
Margaret B."). 
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These burdens are apparent in the New Rule itself. When a student files a complaint 

alleging harassment on the basis of both sex (in violation of Title IX) and race (in violation of 

Title VI), the New Rule offers the school a choice: It may apply the new Title IX grievance 

requirements to the entire complaint, thus overriding the more victim-friendly standards for race-

and disability-based harassment. Or it may engage in separate, duplicative proceedings, thus 

bearing additional costs and forcing the student who alleges discrimination to go through the 

process twice. New Rule at 30,449. It did not have to be this way. The Department could have 

treated sexual harassment like other forms of harassment, instead of imposing unique, unjustified 

heightened procedural rules. 

In fact, the Department agreed that "consistency with respect to administrative 

enforcement of Title IX and other civil rights laws (such as Title VI and Title VII) is desirable." 

Id. at 30,382. But the New Rule offers little more than conclusory statements in place of honest 

explanations for its departures. For instance, the Department said that the APA does not 

"require" it to devise identical rules to eliminate discrimination on the bases of sex, race, or 

disability, and that holding otherwise would "wreak havoc on agency behavior" by denying it the 

ability to make gradual changes to one area at a time or limit rules to a particular subject matter. 

Id. at 30,528-29. While the APA does not require regulations promulgated under Title IX to be 

identical to those issued under other discrimination statutes in all instances, it does require that 

the Department engage in reasoned decision-making and that the Department give an adequate 

explanation for singling out sexual harassment. That is particularly true when the Department is 

departing both from longstanding interpretations of Title IX and the interpretation of closely 

related antidiscrimination statutes. 

These disparities are inconsistent with Title IX's purpose of protecting students from sex 

discrimination and the Department's stated "objective of creating uniformity and consistency." 

11 
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Id. at 30,086-87. The agency has therefore "failed to consider an important aspect of the 

problem," failed to "articulate a satisfactory explanation," and reached a result that is 

substantively "implausible." State Farm, 463 U.S. at 43. And it has exceeded its statutory 

authority by issuing regulations that do not "effectuate the provisions of" Title IX's 

nondiscrimination rule. 20 U.S.C. § 1682. 

II. The Grievance Process is to the Detriment of Sexual Assault Victims and Allows 
Schools to Ignore Valid Complaints. 

The Department's grievance process also does not "effectuate" Title IX's mandate that 

"[n]o person" is subjected to sexual harassment in an education program or activity. 20 U.S.C. 

§§ 1681(a), 1682. On the contrary, it discourages victims from coming forward and allows 

schools to disregard valid complaints.15  Despite recognizing that the New Rule might have a 

"chilling effect" on reporting and acknowledging "data showing that reporting rates are lower 

than prevalence rates with respect to sexual harassment, including sexual violence," the 

Department dismissed these concerns without justification. New Rule at 30,067. And here, 

where the Department "change[d] course" from prior guidance, it arbitrarily and capriciously 

ignored "that longstanding policies may have engendered serious reliance interests that must be 

taken into account." Dep't of Homeland Sec., 140 S. Ct. at 1913 (quotation marks omitted). 

15  See e.g., Comments of ACLU at 3 ("[T]he ACLU believes the Proposed Rule undermines Title 
IX by substantially reducing the responsibility of institutions to respond to claims of sexual 
harassment and assault"); Comments of Public Justice at 5, ED-2018-0CR-0064-18382 (filed 
Jan. 30, 2019) ("Comments of Public Justice") ("[T]he Department's proposed rules would 
eliminate, rather than effectuate, many of Title IX's protections, making it harder for students to 
report sexual harassment, allowing (and often requiring) schools to ignore students' reports of 
harassment, and unfairly tilting the grievance process in favor of respondents to the detriment of 
survivors."); Comments of Diane L. Rosenfeld, Director, Gender Violence Program, Harvard 
Law School, at 25-26, ED-2018-0CR-0064-12001 (filed Jan. 30, 2019) (quoting Diane L. 
Rosenfeld, Uncomfortable Conversations: Confronting the Reality of Target Rape on Campus, 
128 Harv. L. Rev. F. 359 (2015)) (explaining the New Rule will chill reporting and drastically 
increase the incidences of "second rape" because schools are disincentivized to fulfill their Title 
IX duties). 
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Previous Department guidance established that a school could be held responsible for 

instances of sexual harassment by a teacher, irrespective of actual notice, and schools could be 

held responsible for student-on-student harassment if a "responsible employee" had constructive 

notice—i.e., the employee knew or should have known—of the harassment. 1997 Guidance at 

12,042. Schools were affirmatively obligated to "take immediate and appropriate steps to 

investigate or otherwise determine what occurred and take steps reasonably calculated to end any 

harassment, eliminate a hostile environment if one ha[d] been created, and prevent harassment 

from occurring again." Id. The investigation had to be "prompt, thorough, and impartial," but 

"[t]he specific steps in an investigation w[ould] vary depending upon the nature of the 

allegations, the source of the complaint, the age of the student or students involved, the size and 

administrative structure of the school, and other factors." Office for Civil Rights, U.S. Dep't of 

Educ., Revised Sexual Harassment Guidance: Harassment of Students by School Employees, 

Other Students, or Third Parties (Jan. 2001) at 15, 

https://www2.ed.gov/about/offices/listiocr/docs/shguide.pdf ("2001 Revised Guidance"); see 

also 1997 Guidance at 12,042. 

In contrast, the New Rule requires a school have "actual notice," rather than constructive 

notice, of harassment to trigger its Title IX responsibilities, New Rule §§106.30, 106.44(a), and 

provides that a school's response to allegations of sexual harassment will violate Title IX only if 

it amounts to "deliberate indifference." Id. § 106.44(a). But requiring that an institution have 

"actual knowledge" and be "deliberately indifferent" to trigger its obligations under Title IX 

shields institutions from liability even if they remain intentionally ignorant, and makes campuses 

more dangerous for victims. The "actual notice" requirement disincentivizes institutions from 

learning about possible harassment because without "actual knowledge," they can avoid liability 

13 
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for failure to respond.16  And once a school has "actual knowledge" it must respond in a manner 

that is only not "deliberately indifferent"—i.e., a "response to sexual harassment [that] is clearly 

unreasonable in light of the known circumstances." Id. at 30,092. Both standards disincentivize 

schools from investigating complaints. 

The Department claimed that requiring "actual knowledge . . . furthers the Department's 

policy goals of ensuring that elementary and secondary schools respond whenever a school 

employee knows of sexual harassment or allegations of sexual harassment, while respecting the 

autonomy of students at postsecondary institutions to decide whether or when to report sexual 

harassment" and that requiring "deliberate indifference . . . ensures that recipients respond to 

sexual harassment by offering supportive measures designed to restore or preserve a 

complainant's equal educational access without treating a respondent as responsible until after a 

fair grievance process." Id. at 30,034. But the Department did not explain how it is consistent 

with Title IX's mandate for these concerns to override the obvious effect of causing schools to 

do less to respond to sexual harassment. 

Further, the Department admitted it designed the New Rule to reduce the number of 

sexual harassment allegations the schools investigate and remedy. See id. at 30,551, 30,565-68 

(estimating that after the New Rule the average post-secondary school will receive 3.82 formal 

complaints per year (a 33-percent reduction in reporting) and a K-12 school will receive 1.62 

16  Comments of the City University of New York at 10, ED-2018-0CR-0064-11739 (filed Jan. 
29, 2019) ("In order to avoid liability, a 'knew or should have known' standard encourages 
colleges to acquire knowledge of sexual harassment on their campuses from every institutional 
actor who 'should have known.' By contrast, an 'actual knowledge' standard discourages 
colleges from acquiring actual knowledge of sexual harassment on their campuses, in order to 
avoid liability."); Comments of Girls for Gender Equity, ED-2018-0CR-0064-14976 (filed Jan. 
30, 2019); Comments of Human Rights Campaign, ED-2018-0CR-0064-11375 (filed Jan. 30, 
2019); Comments of Washington State School Directors Association, ED-2018-0CR-0064-
30979 (filed Jan. 30, 2019). 
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formal complaints per year (a 50-percent reduction in reporting)). There is overwhelming 

evidence that a reduction in investigations and remedies will result in more harassment. 17  Yet 

the Department dismissively concluded, contrary to the evidence, that it is "not apparent that a 

recipient's response to sexual harassment and assault under these final regulations would be 

likely to exacerbate the negative effects highlighted by the commenters." New Rule at 30,545, 

30,568. The "actual knowledge" and "deliberate indifference" standards constitute an 

unreasonable departure from previous guidance and undermine Title IX's goal. (As we explain 

in Part III, those standards are not required by the Supreme Court's Davis and Gebser cases. The 

Department's misplaced reliance on those cases is an additional reason for invalidating the New 

Rule.) 

The new cross-examination requirement for post-secondary institutions is yet another 

stark departure from prior guidance. The Department's 2011 Dear Colleague Letter "strongly 

discourage[d] schools from allowing the parties personally to question or cross-examine each 

other during the hearing," recognizing that "[glowing an alleged perpetrator to question an 

alleged victim directly may be traumatic or intimidating, thereby possibly escalating or 

17  "The more certain respondents were that the scenario male would be dismissed from school or 
arrested, the less likely they were to report that they would commit sexual assault under the same 
set of hypothetical conditions." Comments of Center for American Progress at 5 n.22, ED-2018-
OCR-0064-31283 (filed Jan. 30, 2019) (quoting Ronet Bachman et al., The Rationality of Sexual 
Offending: Testing a Deterrence/Rational Choice Conception of Sexual Assault, 26 Law & Soc'y 
Rev. 343-57 (1992)); see also New Rule at 30,266 n.1095 (citing David Lisak & Paul Miller, 
Repeat and Multiple Offending Among Undetected Rapists, 17 Violence & Victims 1(2002) 
(finding that "undetected rapists were repeat rapists" and undetected repeat rapists committed on 
average of "5.8 rapes each")); Valerie Wright, Deterrence in Criminal Justice: Evaluating 
Certainty vs. Severity of Punishment, The Sentencing Project, 4-5 (2010), 
https://www.sentencingproject.org/wp-content/uploads/2016/01/Deterrence-in-Criminal-
Justice.pdf (explaining that potential offenders are more likely to be deterred from, and thus less 
likely to engage in criminal behaviors, when there is reasonable certainty of some kind of 
accountability). 
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perpetuating a hostile environment."18  Under the New Rule, postsecondary schools must now 

"provide for a live hearing" during which "the decision-maker(s) must permit each party's 

advisor to ask the other party and any witnesses all relevant questions and follow-up questions, 

including those challenging credibility." New Rule § 106.45(b)(6)(i). This cross-examination 

technique resembles that of a criminal trial. The Department claimed the grievance process 

"ensure[s] due process protections for both complainants and respondents," id. at 30,049, but it 

favors respondents. For example, the cross-examination procedure excludes statements by 

parties and statements against interest, including those in writing or on video.19  Id. at 30,345-46. 

The Department also failed to acknowledge the vast differences between schools and courtrooms 

or the slew of comments explaining how cross examination severely harms victims of sexual 

harassment and sexual assault.2° 

18  Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2011 Dear Colleague 
Letter, at 12 (Apr. 4, 2011), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201104.pdf ("2011 Dear Colleague Letter"). 

19  This means that if a respondent has previously confessed to the harassment—even on video or 
in writing—she can effectively choose not to let the school consider that evidence. The 
Department's justification for this is that these evidentiary rulings might be too complicated for a 
non-attorney decision-maker, New Rule at 30,345, but deciding whether a statement was made 
by a party or is against interest is no more complicated than making relevance determinations in 
real-time, which the decision-maker is required to make. Id. at 30,349. 
20 see, e.g., Comments of Judith L. Herman on behalf of 902 Mental Health Professionals at 3, 
ED-2018-0CR-0064-104088 (filed Jan. 30, 2019) (describing cross-examination by the accused 
student's "advisor of choice" as "being subjected to hostile attacks on their credibility and public 
shaming at a time, following a traumatic event, when they may feel most vulnerable" and is 
"almost guaranteed to aggravate their symptoms of post-traumatic stress"); Comments of Public 
Justice at 30 (describing live cross-examination as "uniquely harmful to survivors of sexual 
harassment because they are often asked detailed, personal, and humiliating questions rooted in 
gender stereotypes and rape myths" and explaining it "can also re-victimize a survivor because it 
forces them to relive the assault"); Comments of National Women's Law Center at 26, ED-2018-
OCR-0064-30297 (filed Jan. 30, 2019) ("Being asked detailed, personal, and humiliating 
questions often rooted in gender stereotypes and rape myths that tend to blame victims for the 
assault they experienced would understandably discourage many students—parties and 
witnesses—from participating in a Title IX grievance process, chilling those who have 
experienced or witnessed harassment from coming forward.") (citation omitted). 
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Indeed, schools have different powers and goals than the criminal justice system and 

must therefore be treated differently. "Because violating criminal law often results in 

incarceration and is meant to stigmatize the convicted . . . [c]riminal defendants get certain 

procedural rights, including higher standards of proof, that are aimed at protecting against abuse 

of the state's greater powers in the proceeding." Katharine K. Baker, Deborah L. Brake, Nancy 

Chi Cantalupo et al., Title IX & The Preponderance of the Evidence: A White Paper 6 (2016), 

http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-DC-Preponderance-

White-Paper-signed-10.3.16.pdf. Schools do not have those same coercive powers. Rather, 

school disciplinary processes are designed not merely to punish, but to foster positive learning 

environments. See id. at 7 ("The central goal of student disciplinary systems [i]s helping 'to 

create the best environment in which students can live and learn . . . [a]t the cornerstone [of 

which] is the obligation of students to treat all other members of the academic community with 

dignity and respect—including other students, faculty members, neighbors, and employees.") 

(citing Edward N. Stoner II, Reviewing Your Student Disciplinary Policy: A Project Worth the 

Investment 7 (2000)). That goal is consistent with Title IX's goal of preventing sex 

discrimination in schools. 

Additionally, no court has ever equated the consequences of a criminal conviction with 

those of a finding of misconduct in a school setting. Our law attempts to ensure the greatest 

possible protections for the greatest forms of punishment, like the potential loss of liberty. On 

the contrary, the greatest possible punishment in the school setting is expulsion. See id. at 6. 

The Supreme Court has cautioned that although a student must be afforded "an opportunity to 

present his side of the story" before he is suspended, "further formalizing the suspension process 

and escalating its formality and adversary nature may not only make it too costly as a regular 
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disciplinary tool but also destroy its effectiveness as part of the teaching process." Goss v. 

Lopez, 419 U.S. 565, 581, 583 (1975). 

Further, the New Rule requires schools to conduct live, quasi-criminal trials with live 

cross-examination only in sexual misconduct investigations—and not in investigations of other 

types of student or staff misconduct. This will present a procedural conundrum for schools, 

which often use the same disciplinary procedure to address various types of misconduct.2I  Not 

only is the cross-examination requirement contrary to previous guidance and challenging for 

schools to administer, but the New Rule rejects less burdensome and less traumatizing truth-

seeking methods that schools already have in place.22  And courts have upheld such 

"inquisitorial" or "indirect" cross-examination procedures, precisely because "student 

disciplinary proceedings need not mirror common law trials." See, e.g., Haidak v. Univ. of 

Massachusetts-Amherst, 933 F.3d 56, 69-71 (1st Cir. 2019) (finding indirect cross examination 

allows schools to avoid "displays of acrimony or worse"); Doe v. Colgate, 760 F. App'x 22, 33 

(2d Cir. 2019). Under the pretense of "due process," the Department improperly equates schools 

with courtrooms, while ignoring the overarching goals of discipline in the school setting. 

The Department arbitrarily and capriciously ignores the reliance interests of schools in 

light of previous guidance. Instead, the New Rule requires schools to rapidly implement a rigid 

21  Comments of Margaret B. 
22 See, e.g., Comments of Gersen, Gertner & Halley at 11 ("There is a suitable alternative that 
aims at the desired truth-seeking objective, yet achieves a better balance of the competing 
interests here. That alternative is used in the Harvard Law School Procedures for Student/Student 
Sexual Harassment Cases and is endorsed by the American Bar Association Criminal Justice 
Section and by the University of California Post SB 169 Working Group."); Comments of 
California Women's Law Center at 10, ED-2018-0CR-0064-10845 (filed Jan. 28, 2019) (noting 
that in response to the 2011 Dear Colleague Letter, "many universities developed policies still in 
effect that safely provide a means by which complainants and respondents may submit questions 
to be asked of the other party without requiring an in-person confrontation"). 
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new process that undermines a very tenet of Title IX—to protect victims of sexual harassment 

and assault. See Gebser, 524 U.S. at 286 (quoting Cannon v. Univ. of Chicago, 441 U.S. 677, 

704 (1979)). 

III. The New Rule's Reliance on Gebser and Davis Is Arbitrary and Capricious 
Because Those Cases Involved Private Title IX Suits Seeking Monetary 
Damages, and the Considerations Governing Administrative Enforcement by the 
Department Are Very Different. 

The Department's reliance on Gebser and Davis is misplaced. In Gebser and Davis, the 

Supreme Court set heightened standards for liability in cases brought against schools for failure 

to address harassing conduct under Title IX's implied private right of action for money damages. 

See Gebser, 524 U.S. at 277; Davis, 526 U.S. at 632 (requiring a school's actual knowledge of, 

and deliberate indifference to, harassing conduct for purposes of private claims for money 

damages). The New Rule seeks to align the Department's own administrative enforcement and 

the rules dictating when schools can discipline students with the Gebser and Davis framework. 

But neither case purported to address the rules that should govern the Department's 

investigations. And because administrative enforcement of Title IX by the federal government 

implicates very different considerations than does a private lawsuit for damages, it was arbitrary 

and capricious for the Department to rely on those cases. 

Crucial to the Court's decisions in Gebser and Davis was the fact that Congress had not 

expressly created a private right of action to enforce the statute. Rather, it was the Court itself, in 

Cannon, 441 U.S. at 717, that had created such a right. See also Franklin v. Gwinnett Cty. Pub. 

Sch., 503 U.S. 60, 72-73, 75-76 (1992) (private right of action extends to sexual harassment). 

The statutory text expressly authorizes only one form of enforcement—carefully regulated 

administrative proceedings brought by the Department to terminate federal funds. 20 U.S.C. § 

1682. 
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When it first crafted the heightened standard of liability in Gebser, 524 U.S. at 284, the 

Court pointed to the lack of an express private right of action as giving it "a measure of latitude" 

to craft the remedies that would apply when private parties sued under Title IX. In particular, the 

Court was concerned about imposing a standard that would lead to "unlimited recovery in 

damages against a funding recipient where the recipient is unaware of discrimination in its 

programs." Id. at 285. 

As Gebser itself recognized, the statutory procedure for administrative enforcement by 

the federal government necessarily supplies the very notice that the Court feared would be absent 

in a retrospective damages suit brought by a private party. See id. at 288-89. Further, by only 

holding schools liable if they have "actual knowledge" of sexual harassment, the Department's 

administrative enforcement, rather than seeking primarily to compensate individual victims, aims 

to prevent violations before they occur. 

Courts across the country have recognized that the Department's administrative 

enforcement of Title IX serves a different purpose, and thus follows different standards, than 

private damages litigation under the statute. "What funding recipients' responsibilities are under 

Title IX and what they can be held liable for in a private cause of action for damages. . . are not 

one and the same." Doe v. Bibb Cty. Sch. Dist., 126 F. Supp. 3d 1366, 1377 (M.D. Ga. 2015), 

aff'd, 688 F. App'x 791 (11th Cir. 2017); Karasek v. Regents of the Univ. of California, No. 15-

cv-03717-WHO, 2015 WL 8527338, at *13 (N.D. Cal. Dec. 11, 2015) (similar); cf Roe v. St. 

Louis Univ., 746 F.3d 874, 883 (8th Cir. 2014) ("[T]he Supreme Court has cautioned that 

'alleged failure to comply with the [Title IX] regulations' does not establish actual notice and 

deliberate indifference and it has never held that 'the implied private right of action under Title 

IX allows recovery in damages for violation of [such] administrative requirements.") (quoting 

Gebser, 524 U.S. at 291-92). 
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The Department itself has long taken the same position. Since Gebser and Davis, the 

Department has consistently stated that those cases did not affect the standards that apply in its 

administrative enforcement proceedings. See Richard W. Riley, U.S. Sec'y of Educ., U.S. Dep't 

of Educ., Dear Colleague Letter regarding Gebser v. Lago Vista (Aug. 31, 1998) (the "1998 

Dear Colleague Letter"), https://www2.ed.gov/offices/OCR/archives/pdeAppC.pdf; Richard W. 

Riley, U.S. Sec'y of Educ., U.S. Dep't of Educ., Dear Colleague Letter regarding Gebser v. Lago 

Vista (Jan. 28, 1999), https://www2.ed.gov/News/Letters/990128.html . In particular, the 

Department explained, Gebser did not alter the fundamental obligations of schools to take 

prompt action to address sexual harassment, because the Court had "expressly distinguished the 

limits on private recovery of money damages from the Department of Education's enforcement 

of Title IX." 1998 Dear Colleague Letter at 1. 

Successive Department policy documents across multiple presidential administrations 

unfailingly distinguished the Department's administrative enforcement of Title IX from private 

claims for money damages against schools. See e.g., Revised Sexual Harassment Guidance: 

Harassment of Students by School Employees, Other Students, or Third Parties, 66 Fed. Reg. 

5512, 5512 (Jan. 19, 2001) (the "2001 Policy") Creaffirm[ing] the compliance standards that 

OCR applies in investigations and administrative enforcement of Title IX" and "re-ground[ing] 

these standards in the Title IX regulations, distinguishing them from the standards applicable to 

private litigation for money damages"); Stephanie Monroe, Assistant Sec'y for Civil Rights, U.S. 

Dep't of Educ., 2006 Dear Colleague Letter (Jan. 25, 2006), 

https://www2.ed.gov/about/offices/list/oceletters/sexhar-2006.html ("2006 Letter") (stating that 

the 2001 Policy "outlines standards applicable to OCR's enforcement of compliance in cases 

raising sexual harassment issues" and distinguishing these standards from those "applicable to 

private Title IX lawsuits for monetary damages"). 
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The 2001 Revised Guidance, which remained in effect until superseded on August 14, 

2020, by the New Rule, clarified that the Office for Civil Rights ("OCR") policies for the 

administrative enforcement of Title IX were unaffected by Gebser and Davis because both cases 

only addressed the liability standards for private Title IX sexual harassment lawsuits seeking 

monetary damages. See 2001 Revised Guidance at i-iv (stating that the liability standards used 

in Gebser and Davis "are limited to private actions for monetary damages" and that those cases 

"did not change a school's obligations to take reasonable steps under Title IX and the regulations 

to prevent and eliminate sexual harassment as a condition of its receipt of Federal funding," a 

position that was "uniformly agreed" upon by the institutions and individuals who submitted 

comments). In 2006, OCR issued a guidance document, Dear Colleague Letter: Sexual 

Harassment Issues,23  that reiterated schools' "essential" obligation to prevent and remedy sexual 

harassment, reaffirmed the 2001 Revised Guidance as the operative statement of OCR's 

enforcement policies for sexual harassment, and expressly distinguished OCR's administrative 

enforcement standards from those applicable to private Title IX damages lawsuits. 

Indeed, in the preamble to the New Rule, the Department conceded that neither Gebser 

nor Davis requires it to redefine "sexual harassment" in the more restrictive way it has. New 

Rule at 30,033. But the Department utterly could not explain why it was still simply plugging 

the standards that those cases applied to private damages suits into the very different context of 

administrative enforcement. It thus entirely failed to justify its "change[] [of] course" from 

longstanding policy. Dep 't of Homeland Sec., 140 S. Ct. at 1913. 

On June 18, 2020, the Supreme Court held that the Department of Homeland Security 

violated the APA when it treated a prior judicial ruling invalidating the provision of benefits to 

23  See 2006 Letter. 
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certain unauthorized immigrants as necessarily invalidating the forbearance from deportation of 

those immigrants. Id. at 1911. The Department here committed the same error. It treated a 

judicial ruling addressing the scope of an implied private right of action as necessarily dictating 

the remedies in the very different context of administrative enforcement. And it did so without 

justifying why imposing that standard serves Title IX's mandate to eliminate sexual harassment. 

That failure renders the New Rule arbitrary and capricious and in excess of the Department's 

statutory authority. See id. at 1910, 1913 (arbitrary and capricious for an agency to fail to 

"consider. . . important aspect[s] of the problem" before the agency and to supply the requisite 

"reasoned analysis" (citing State Farm, 463 U.S. at 57)); 20 U.S.C. § 1682 (rules must 

"effectuate" Title IX). 

CONCLUSION 

The New Rule is arbitrary and capricious and undermines the goals of Title IX because it 

arbitrarily creates a double standard by singling out sexual harassment for less favorable 

treatment than other forms of harassment; outlines a required grievance process that will deter 

victims from coming forward and protect schools that fail to protect their students; and applies 

the heightened standards imposed by private Title IX lawsuits seeking monetary damages—

Gebser and Davis—without considering important aspects of that application. As such, 

Plaintiffs' motion for summary judgment should be granted. 

23 



Case 1:20-cv-01468-CJN Document 116-2 Filed 01/08/21 Page 32 of 33 

Dated: January 8, 2021 Respectfully submitted, 

/s/ Lauren E. Snyder 
Lauren E. Snyder 
Daniel P. Tingley 
Harris, Wiltshire & Grannis LLP 
1919 M Street NW, Suite 800 
Washington, D.C. 20036 
Tel: 202-730-1359 
lsnyder@hwglaw.com 

Counsel for Amici Curiae 

24 



Case 1:20-cv-01468-CJN Document 116-2 Filed 01/08/21 Page 33 of 33 

CERTIFICATE OF SERVICE 

I, Lauren E. Snyder, hereby certify that on January 8, 2021, I electronically filed the 

foregoing document with the Clerk of the Court using the CM/ECF system, which will send 

notification of this filing to the attorneys of record and all registered participants. 

Respectfully submitted, 

/s/ Lauren E. Snyder 
Lauren E. Snyder 

25 



VICTIM RIGHTS LAW CENTER 
115 Broad Street, 3rd Floor 
Boston, MA 02110, 

EQUAL RIGHTS ADVOCATES 
1170 Market Street, Suite 700 
San Francisco, CA 94102, 

LEGAL VOICE 
907 Pine Street, Suite 500 
Seattle, WA 98101 

CHICAGO ALLIANCE AGAINST SEXUAL 
EXPLOITATION 
307 N. Michigan Ave., Suite 1818 
Chicago, IL 60601 

JANE DOE, an individual by and through her 
mother and next friend, MELISSA WHITE 

ANNE DOE, an individual 

SOBIA DOE, an individual 

SUSAN DOE, an individual 

JILL DOE, an individual 

NANCY DOE, an individual 

LISA DOE, an individual 

Plaintiffs, 

V. 

ELISABETH D. DEVOS, in her official 
capacity as Secretary of Education, 
400 Maryland Avenue SW 
Washin ton, DC 20202, 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

Case Number: 1:20-cv-11104 



KENNETH L. MARCUS, in his official 
Capacity as Assistant Secretary for Civil Rights, 
400 Maryland Avenue SW 
Washington, DC 20202, 

U.S. DEPARTMENT OF EDUCATION, 
400 Maryland Avenue SW 
Washington, DC 20202, 

Defendants. 

AMICUS CURIAE BRIEF OF LAW PROFESSORS 



TABLE OF CONTENTS 

INTEREST OF AMICI viii 

SUMMARY OF ARGUMENT 1 

ARGUMENT 2 

I. THE NEW RULE UNLAWFULLY AND UNREASONABLY TREATS 
SEXUAL HARRASSMENT DIFFERENTLY THAN OTHER FORMS OF 
HARRASSMENT 3 

II. THE GRIEVANCE PROCESS IS TO THE DETRIMENT OF 
SEXUAL ASSAULT VICTIMS AND ALLOWS SCHOOLS TO 
IGNORE VALID COMPLAINTS 10 

III. THE NEW RULE'S RELIANCE ON GEBSER AND DAVIS IS 
ARBITRARY AND CAPTICIOUS BECAUSE THOSE CASES 
INVOLVED PRIVATE TITLE IX SUITS SEEKING MONETARY 
DAMAGES, AND THE CONSIDERATIONS OF GOVERNING 
ADMINISTRATIVE ENFORCEMENT BY THE DEPARTMENT 
ARE VERY DIFFERENT 16 

CONCLUSION 20 

1 



TABLE OF AUTHORITIES 

Cases 

Cannon v. University of Chicago, 
441 U.S. 677 (1979) 17 

Davis v. Monroe County Board of Education, 
526 U.S. 629 (1999) passim 

Department of Homeland Security v. Regents of the University of California, 
140 S. Ct. 1891 (2020) 2, 3, 10,20 

Dickinson v. Zurko, 
527 U.S. 150 (1999) 2 

Doe v. Bibb County School District, 
126 F. Supp. 3d 1366 (M.D. Ga. 2015) 17 

Doe v. Colgate, 
760 F. App'x 22 (2d Cir. 2019) 16 

Franklin v. Gwinnett County Pub. Schools, 
503 U.S. 60 (1992) 17 

Gebser v. Lago Vista Independent School District, 
524 U.S. 274 (1998) passim 

Goss v. Lopez, 
41 U.S. 565 (1975) 15 

Haidak v. University of Massachusetts-Amherst, 
933 F.3d 56 (1st Cir. 2019) 16 

Karasek v. Regents of the University of California, 
No. 15-CV-03717-WHO, 2015 WL 8527338, (N.D. Cal. Dec. 11, 2015) 18 

Marsh v. Oregon Natural Resources Council, 
490 U.S. 360 (1989) 2 

Mentor Savings Bank v. Vinson, 
477 U.S. 57 (1986) 8 



Motor Vehicle Manufacturers Association of U.S., Inc. v. State Farm 
Mutual Automobile Insurance Co., 
463 U.S. 29 (1983) 2, 3, 10 

Roe v. St. Louis University, 
746 F.3d 874 (8th Cir. 2014) 18 

United States v. Bean, 
537 U.S. 71 (2002) 2 

Statutes and Regulations 

5 U.S.C. § 706(2)(A) 2 

20 U.S.C. § 1681(a) 10 

20 U.S.C. § 1682 10, 17, 20 

20 U.S.C. § 1687 6 

24 C.F.R. § 100.600(a)(2) 8 

29 U.S.C. § 794(a) 7 

42 U.S.C. § 2000d 7 

42 U.S.C. § 12132 7 

Nondiscrimination on the Basis of Sex in Education Programs or Activities 
Receiving Federal Financial Assistance, 
85 Fed. Reg. 30,026 (May 19, 2020) (to be codified at 34 C.F.R. pt. 106) passim 

Notice of Proposed Rulemaking, Nondiscrimination on the Basis of Sex in Education 
Programs or Activities Receiving Federal Financial Assistance, 
83 Fed. Reg. 61,462 (Nov. 29,2018) (to be codified at 34 C.F.R. pt. 106) 6 

Federal Register 

Office for Civil Rights Sexual Harassment Guidance, 
62 Fed. Reg. 12,034 (Mar. 13, 1997) 4, 6, 10, 1 1 

111 



Revised Sexual Harassment Guidance: Harassment of Students by School 
Employees, Other Students, or Third Parties, 
66 Fed. Reg. 5512 (Jan. 19, 2001) 18 

Other Authorities 

Barbour County Schools Resolution Letter from Melissa M. Corbin, Team Leader, Office of 
Civil Rights, U.S. Dep't of Educ., to Jeffrey P. Woofter, Superintendent, Barbour County 
Schools, OCR Case No. 03-17-1170 (Oct. 10, 2018), 
https://wwvv2.ed.gov/about/offices/list/ocr/docs/investigations/more/03171170-a.pdf 4 

Catherine E. Lhamon, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2014 Dear 
Colleague Letter: Responding to Bullying of Students with Disabilities (Oct. 21, 2014), 
https://www2.ed.gov/about/offices/list/oceletters/colleague-bullying-201410.pdf 5 

Civil Rights Div., U.S. Dep't of Justice, Title VI Legal Manual, Section V: Defining Title VI 6 
(Sept. 27, 2016), 
https://vvvvw.masslegalservices.org/system/files/library/title_vi_legal_manual_intro_sections_9 
-21-16-pdf versionbookmarks_2.pdf 5 

Comments of ACLU, ED-2018-0CR-0064-17939 
(filed Jan. 30, 2019) 8, 10 

Comments of California Women's Law Center, ED-2018-0CR-0064-10845 
(filed Jan. 28, 2019) 15 

Comments of Center for American Progress, ED-2018-0CR-0064-31283 
(filed Jan. 30, 2019) 12 

Comments of Diane L. Rosenfeld, Director, Gender Violence Program, Harvard Law School, 
ED-2018-0CR-0064-12001 (filed Jan. 30, 2019) 10 

Comments of Dr. Judith Herman on behalf of 902 Mental Health Professionals, ED-2018-0CR-

 

0064-104088 (filed Jan. 30, 2019) 14 

Comments of Girls for Gender Equity (GGE), ED-2018-0CR-0064-14976 
(filed Jan. 30, 2019) 11 

Comments of Human Rights Campaign, ED-2018-0CR-0064-11375 
(filed Jan. 30, 2019) 11 

Comments of Jeannie Suk Gersen, Nancy Gertner & Janet Halley, ED-2018-0CR-0064-11950 
(filed Jan. 30, 2019) 4, 15 

iv 



Comments of Margaret B, ED-2018-0CR-0064-104561 
(filed Apr. 2, 2019) 8, 15 

Comments of National Women's Law Center, ED-2018-0CR-0064-30297 
(filed Jan. 30, 2019) 14 

Comments of Professor Penny Venetis, ED-2018-0CR-0064-18079 
(filed Jan. 16, 2019) 8 

Comments of Public Justice, ED-2018-0CR-0064-18382 
(filed Jan. 20, 2019) 10, 14 

Comments of State Attorney Generals of the Commonwealths of Pennsylvania and Kentucky, 
the States of New Jersey, California, Delaware, Hawai'i, Illinois, Iowa, Maine, Maryland, 
Minnesota, Nevada, New Mexico, North Carolina, Oregon, Rhode Island, Vermont, 
Washington, and the District of Columbia, ED-2018-0CR-0064-123878 
(filed Jan. 30, 2019) 7 

Comments of the City University of N.Y. (CUNY), ED-2018-0CR-0064-11739 
(filed Jan. 29, 2019) 11 

Comments of Washington State School Directors Association, ED-2018-0CR-0064-30979 
(filed Jan. 30, 2019) 11 

Katharine K. Baker, Deborah L. Brake, Nancy Chi Cantalupo et al., Title IX & The 
Preponderance of the Evidence: A White Paper (2016), 
http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-IX-Preponderance-

 

White-Paper-signed-10.3.16.pdf 14, 15 

New Fairfield Board of Education Resolution Letter from Meena Morey Chandra, Acting 
Regional Director, Office of Civil Rights, U.S. Dep't of Educ., to Dr. Alicia M. Roy, 
Superintendent of Schools, New Fairfield Board of Education, OCR Case No. 01-16-1117 
(Mar. 5, 2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01161117-a.pdf 5 

Norma V. Cantu, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2000 Dear Colleague 
Letter: Prohibited Disability Harassment (July 25, 2000), 
https://wvvvv2.ed.gov/about/offices/list/ocr/docs/disabharassltr.ht ml 4 

Office for Civil Rights, U.S. Dep't of Educ., Investigative Guidance on Racial Incidents and 
Harassment Against Students (Mar. 10, 1994), 
https://www2.ed.gov/about/offices/list/ocr/docs/race394.html 4, 5 



Office of Civil Rights, U.S. Dep't of Educ., Revised Sexual Harassment Guidance: Harassment 
of Students by School Employees, Other Students, or Third Parties (Jan. 2001), 
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf 11. 19 

Resolution Agreement, BASIS Scottsdale, OCR Case No. 08-16-1676 (Mar. 20, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/08161676-b.pc1 7 

Resolution Agreement, Duke University, OCR Case No. 11-19-2214 (Dec. 10, 2019), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/11192214-b.pdf 4 

Resolution Agreement, Independent School District No. 1 of Woods City, Oklahoma, 
OCR Case No. 07-15-1154 (Sept. 28, 2017) 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/07151154-b.pdf 7 

Resolution Agreement, Wallingford Board of Education, 
OCR Case No. 01-13-1207 (Dec. 23, 2013), 
http://vvvvvv2.ed.gov/about/offices/list/ocr/docs/investigations/more/01131207-b.pdf 7 

Richard W. Riley, U.S. Sec'y of Educ., U.S. Dep't of Educ., Dear Colleague Letter regarding 
Gebser v. Lago Vista (Aug. 31, 1998), 
https://www2.ed.gov/offices/OCR/archives/pdf/AppC.pdf 18 

Richard W. Riley, U.S. Sec'y of Educ., U.S. Dep't of Educ., Dear Colleague Letter regarding 
Gebser v. Lago Vista (Jan. 28, 1999), 
https://vvvvvv2.ed.gov/News/Letters/990128.html 18 

Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2011 Dear Colleague Letter 
(Apr. 4, 2011), https://wvvvv2.ed.gov/about/offices/list/oceletters/colleague-201104.pdf 13 

Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., Dear Colleague Letter: 
Harassment and Bullying (Oct. 26, 2010), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.html  

Stephanie Monroe, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 
Dear Colleague Letter (Jan. 25, 2006), 
https://www2.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html 19 

Tallahassee Community College Resolution Letter from Ebony Calloway-Spencer, Office of 
Civil Rights, U.S. Dept' of Educ., to Dr. Jim Murdaugh, President, Tallahassee Community 
College, OCR Case No. 04-16-2248 (Dec. 12, 2017), 
https://www2. ed. gov/about/offices/list/ocr/docs/investigations/more/04162248-a.pdf 5 

vi 



Tennessee State University Resolution Letter from Andrea de Vries, Compliance Team Leader, 
Office of Civil Rights, U.S. Dep't of Educ., to Dr. Glena Baskin Glover, President, Tennessee 
State University, OCR Case No. 04-15-2347 (Apr. 2, 2018) 
https://www2 . ed. gov/about/offices/list/ocr/docs/investigations/more/04152347-a.pdf 4 

Valerie Wright, The Sentencing Project, Deterrence in Criminal Justice, Sentencing Project, 
(2010), https://www.sentencingprojectorg/wp-content/uploads/2016/01/Deterrence-in-

 

Criminal-Justice.pdf 12 

Vicki Schultz, Reconceptualizing Sexual Harassment, 107 Yale L.J. 1683 (1998) 4 

vii 



INTEREST OF AMICI 

Amici are law professors' who specialize in administrative and/or antidiscrimination 

law. Amici believe that administrative agencies like the Department of Education's Office for 

Civil Rights have broad authority to implement statutory mandates like those in Title IX. As 

Amici argue below, however, Defendants exceeded that authority here by failing to comply with 

basic principles of administrative law. As experts in the enforcement of civil rights law, 

Amici file this brief to demonstrate that Defendants' new Title IX rule will undermine, not 

advance, the purposes of Title IX, and that the adoption of that rule is arbitrary, capricious, an 

abuse of discretion, and not in compliance with law. 

'Samuel Bagenstos is the Frank G. Millard Professor of Law at University of Michigan Law School; Nicole 
Huberfeld is a Professor of Law at Boston University School of Law and a Professor of Health Law and Ethics & 
Human Rights at Boston University School of Public Health; Naomi Mann is a Clinical Associate Professor of Law 
at Boston University School of Law; Daniel Hemel is a Professor of Law and Ronald H. Coase Research Scholar at 
the University of Chicago Law School; Katharine K. Baker is the University Distinguished Professor of Law at the 
III Chicago-Kent College of Law; Jon Michaels is a Professor of Law at UCLA School of Law; Blake Emerson is 
an Assistant Professor of Law at UCLA School of Law; Deborah Brake is a Professor of Law and John E. Murray 
Faculty Scholar at the University of Pittsburgh School of Law; Nancy Cantalupo is an Associate Professor of Law at 
the California Western School of Law; Joanna L. Grossman is the inaugural Ellen K. So lender Endowed Chair in 
Women and the Law and a Professor of Law at the Southern Methodist University Dedman School of Law; Erin 
Buzuvis is an Associate Dean and Professor of Law at Western New England University School of Law; David S. 
Cohen is a Professor of Law at Drexel University Thomas R. Kline School of Law; Ann McGinley is the William S. 
Boyd Professor of Law at the William S. Boyd School of Law at the University of Nevada, Las Vegas; Ruben 
Garcia is a Professor of Law at the William S. Boyd School of Law at the University of Nevada, Las Vegas; David 
Oppenheimer is a Clinical Professor of Law at the University of California, Berkeley School of Law; Jodi Short is 
the Associate Dean for Research and the Honorable Roger J. Traynor Chair and Professor of Law at the University 
of California, Hastings College of the Law; Jonathan Weinberg is the Associate Dean for Research & Faculty 
Development and a Professor of Law at the Wayne State University Law School; David A. Super is the Carmack 
Waterhouse Professor of Law and Economics at Georgetown University Law Center; Ian Ayres is the Deputy Dean 
and William K. Townsend Professor of Law at Yale Law School and a Professor at Yale's School of Management; 
Michael J. Wishnie is a William 0. Douglas Clinical Professor of Law and Counselor to the Dean at Yale Law 
School; Robert S. Chang is a Professor of Law and Executive Director of the Fred T. Korematsu Center for Law and 
Equality at the Seattle University School of Law; Hannah Brenner Johnson is the Vice Dean for Academic and 
Student Affairs and an Associate Professor of Law at the California Western School of Law; Michele Dauber is the 
Frederick I. Richman Professor of Law at Stanford Law School; Daniel Deacon is a Lecturer at the University of 
Michigan Law School; Sally Goldfarb is a Professor of Law at Rutgers Law School; Julie Goldscheid is a Professor 
of Law at the City University of New York School of Law; Victoria F. Nourse is the Ralph Whitworth Professor of 
Law at Georgetown University Law Center. 

viii 



SUMMARY OF ARGUMENT 

The Department of Education's new Title IX Rule, Nondiscrimination on the Basis of 

Sex in Education Programs or Activities Receiving Federal Financial Assistance, 85 Fed. Reg. 

30,026 (May 19, 2020) (to be codified at 34 C.F.R. pt. 106) (the "New Rule"), unlawfully 

reduces protections for students who are victims of sexual harassment, including sexual assault, 

and makes it harder for their schools to respond to them. The New Rule change is premised on a 

fallacy that false allegations of sexual harassment and assault are widespread. In fact, they are 

few and far between. Sexual harassment and sexual assault in schools impose lasting damage on 

students, faculty, and the learning environment. To fulfill Title IX's mandate, schools can and 

must ensure fair process for the accused without—as this Rule does—imposing hurdles to 

reporting. The search for the truth in a Title IX investigation does not require a process like we 

have in our criminal (or even civil) courtrooms. The New Rule does not remedy sex-based 

harassment; it protects it. 

The Department of Education's New Rule is unlawful because it is arbitrary, capricious, 

and an abuse of discretion in violation of the Administrative Procedure Act ("APA") and because 

it is contrary to Title IX's objectives. The New Rule has many serious flaws, and Amici law 

professors support Plaintiffs' challenge in full. But we focus on three issues: First, the New Rule 

arbitrarily creates a double standard by singling out sexual harassment for less favorable 

treatment than other forms of harassment. Second, the New Rule's required grievance process 

will both deter victims from coming forward and insulate schools who fail to protect their 

students. Finally, the New Rule's imposition of the heightened standards imposed by Gebser v. 

Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998) and Davis v. Monroe Cty. Bd. Of Educ., 526 

U.S. 629 (1999), which were limited to private Title IX suits seeking monetary damages from 

schools, is arbitrary and capricious because the Department failed to consider important aspects 
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of the problem. The Department did not address the salient differences between enforcement in 

court in damages suits against schools by aggrieved individuals and administrative enforcement 

by the Department itself. And it imposed heightened standards for schools to enforce against 

students—a context even further removed from the posture of Gebser and Davis. The 

Department also failed to explain how the standard furthers Title IX's objectives or assesses the 

"reliance interests" created by its longstanding contrary policy. 

ARGUMENT 

Pursuant to the APA, which sets forth the standard governing judicial review of decisions 

made by federal administrative agencies, agency decisions must be set aside where they are 

"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706(2)(A); United States v. Bean, 537 U.S. 71, 77 (2002); Dickinson v. Zurko, 527 U.S. 150, 

152 (1999). To determine whether an agency regulation is "arbitrary or capricious," the 

reviewing court "must consider whether the decision was based on a consideration of the 

relevant factors and whether there has been a clear error of judgment." Marsh v. Oregon Nat. 

Res. Council, 490 U.S. 360, 378 (1989) (internal citation omitted). To survive judicial scrutiny, 

the agency must have "examine[d] the relevant data and articulate[d] a satisfactory explanation 

for its action including a 'rational connection between the facts found and the choice made." 

Motor Vehicle Mfrs. Ass 'n of U.S., Inc. v. State Farm Mut Auto. Ins. Co., 463 U.S. 29,43 (1983) 

(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)). Where, as here "an 

agency changes course . . . it must be cognizant that longstanding policies may have engendered 

serious reliance interests that must be taken into account . . . [and] [i]t would be arbitrary and 

capricious to ignore such matters." Dep't of Homeland Sec. v. Regents of the Univ. of 

California, 140 S. Ct. 1891, 1913 (2020) (internal citations omitted). 
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The Department of Education (the "Department") has authority to issue regulations and 

provide an enforcement scheme for Title IX. Davis, 526 U.S. at 638-39 ("Congress authorized 

an administrative enforcement scheme for Title IX. Federal departments or agencies with the 

authority to provide financial assistance are entrusted to promulgate rules, regulations, and orders 

to enforce the objectives of § 1681, see § 1682.") (emphasis added). But where those regulations 

or enforcement mechanisms "fail[] to consider an important aspect of the problem," are not the 

result of reasoned decision-making, or fail to further Title IX's nondiscrimination mandate, they 

are arbitrary and capricious. State Farm, 463 U.S. at 43 ("[A]n agency rule would be arbitrary 

and capricious if the agency has relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, offered an explanation for its 

decision that runs counter to the evidence before the agency, or is so implausible that it could not 

be ascribed to a difference in view or the product of agency expertise."); Dep't of Homeland 

Sec., 140 S. Ct. at 1910, 1913 (arbitrary and capricious for an agency to fail to "consider 

important aspect[s] of the problem" before the agency and to supply the requisite "reasoned 

analysis" (citing State Farm, 463 U.S. at 57)). 

I. The New Rule Unlawfully and Unreasonably Treats Sexual Harassment 
Differently Than Other Forms of Harassment. 

Under the guise of enforcing Title IX, the New Rule arbitrarily and capriciously treats 

allegations of sexual harassment differently and less favorably than allegations of harassment 

based on race, national origin, and disability. The double standard goes to the central provisions 

of the New Rule, including the provisions that redefine harassment and impose a less-stringent 

deliberate indifference standard for responding to complaints. But the Department did not 

adequately explain why sexual harassment should be treated differently. Perhaps that is because 

there is no reasonable explanation for such disparate treatment. 
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The examples of this double standard are numerous. For race and disability, the 

Department has concluded that harassing conduct that "is sufficiently severe, pervasive or 

persistent" as to create a hostile environment qualifies as harassment.2  From 1997 until the 

promulgation of the New Rule, the Department treated sexual harassment the same way. Office 

for Civil Rights Sexual Harassment Guidance, 62 Fed. Reg. 12,034, 12,038 (Mar. 13, 1997) 

("1997 Guidance"). The New Rule redefines "sexual harassment," however, which it now limits 

to "[u]nwelcome conduct determined by a reasonable person to be so severe, pervasive, and 

objectively offensive that it effectively denies a person equal access to the recipient's education 

program or activity." § 106.30(a)(2) (emphasis added). The difference between "or" and "and" 

is crucial. As commenters observed, the new definition does not cover misconduct that is 

"severe but not pervasive" such as some single assaults, or "conduct that is pervasive but not 

independently severe," like persistent statements that subtly undermine the competence of 

students of a particular sex.3  Under the New Rule, a one-off instance of harassing conduct on 

the basis of sex that is both severe and objectively offensive is not sexual harassment—and 

therefore a school would be required to dismiss a Title IX complaint, § 106.45(b)(3)—while the 

exact conduct, but motivated by race or disability, would qualify as harassment. This 

2  See, e.g., Tennessee State University Resolution Letter from Andrea de Vries, Compliance Team Leader, Office of 
Civil Rights, U.S. Dep't of Educ., to Dr. Glena Baskin Glover, President, Tennessee State University, at 3-4, OCR 
Case No. 04-15-2347 (Apr. 2,2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/04152347-a.pdf; Barbour County Schools 
Resolution Letter from Melissa M. Corbin, Team Leader, Office of Civil Rights, U.S. Dep't of Educ., to Jeffrey P. 
Woofter, Superintendent, Barbour County Schools, at 2, OCR Case No. 03-17-1170 (Oct. 10,2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/03171170-a.pdf; Resolution Agreement, Duke 
University, at 1-2, OCR Case No. 11-19-2214 (Dec. 10, 2019), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/11192214-b.pdf (investigating hostile 
environment complaint premised on one anti-Semitic performance); Office for Civil Rights, U.S. Dep't of Educ., 
Investigative Guidance on Racial Incidents and Harassment Against Students (Mar. 10, 1994), 
https://www2.ed.gov/about/offices/listiocr/docs/race394.html ("1994 Investigative Guidance"); Norma V. Cantu, 
Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2000 Dear Colleague Letter: Prohibited Disability Harassment 
(July 25, 2000), https://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html. 
3  Comments of Jeannie Suk Gersen, Nancy Gertner & Janet Halley at 15, ED-2018-0CR-0064-11950 (filed Jan. 30, 
2019) ("Comments of Gersen, Gertner & Halley"). See generally Vicki Schultz, Reconceptualizing Sexual 
Harassment, 107 Yale L.J. 1683, 1755-1774 (1998). 
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underexplained distinction between Title IX complaints and other discrimination complaints is 

unreasonable and does not further the aims of Title DC.4 

The requirements about how institutions must respond to complaints are similarly 

premised on an invalid and inexplicable double standard. The New Rule relieves colleges and 

universities of the obligation to address sexual harassment unless they have "actual knowledge" 

of sexual harassment. § 106.44(a). To meet that standard, a report of sexual harassment must be 

made to the school's designated Title IX Coordinator or some other limited number of school 

officials. § 106.30 (defining "actual knowledge"). Conversely, schools must respond to all 

harassment on the basis of race, national origin, or disability about which they know or should 

know.' The New Rule also allows schools to ignore many Title IX reports of sexual assault that 

occur off school grounds, including in off-campus housing or during study abroad programs, 

regardless of the effect they have on campus and on survivors' educations. § 106.44(a). This 

broad immunity from liability has never been applied to any other form of harassment.6  The 

Department redefines "program or activity" just for sexual harassment and not for other forms of 

4  Indeed, the explanation offered for this change, which does not serve as a distinction, is that this language is 
needed to protect free speech. New Rule at 30,141-42, 30,151. That justification further demonstrates the arbitrary 
nature of the change, because the Department fails to explain why such reasoning applies only to sexual harassment 
and not to harassment on the basis of race, national origin, or disability. 
5  See, e.g., New Fairfield Board of Education Resolution Letter from Meena Morey Chandra, Acting Regional 
Director, Office of Civil Rights, U.S. Dep't of Educ., to Dr. Alicia M. Roy, Superintendent of Schools, New 
Fairfield Board of Education, at 3, OCR Case No. 01-16-1117 (Mar. 5, 2018), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01161117-a.pdf; Tallahassee Community 
College Resolution Letter from Ebony Calloway-Spencer, U.S. Dept' of Educ., Office of Civil Rights, to Dr. Jim 
Murdaugh, President, Tallahassee Community College, at 4, OCR Case No. 04-16-2248 (Dec. 12, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/04162248-a.pdf; Catherine E. Lhamon, 
Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2014 Dear Colleague Letter: Responding to Bullying of 
Students with Disabilities (Oct. 21, 2014), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-bullying-
201410.pdf; Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., Dear Colleague Letter: Harassment 
and Bullying (Oct. 26, 2010), https://www2.ed.gov/about/offices/list/oceletters/colleague-201010.html; 1994 
Investigative Guidance. 
6  For example, Department of Justice guidance explains that Title VI may apply to some discriminatory conduct that 
takes place outside the United States, "depending on how much control the recipient exercises over the overseas 
operation and how integral the overseas operation is to the recipient's program in the U.S." Civil Rights Div., U.S. 
Dep't of Justice, Title VI Legal Manual, Section V: Defining Title VI 6 (Sept. 27, 2016), 
https://www.masslegalservices.org/system/files/library/title_vi_legal_manual_intro_sections_9-21-16-
pdf versionbookmarks_2.pdf. 
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discrimination, including other forms of sex discrimination, despite Congress's own broadly 

applicable definition of "program or activity" in 20 U.S.C. § 1687, which defmes the term 

to include "all the operations of' schools. It makes particularly little sense to apply this 

definition to complaints of sexual harassment, which the Department admitted often occurs off 

campus. See Notice of Proposed Rulemaking, Nondiscrimination on the Basis of Sex in 

Education Programs or Activities Receiving Federal Financial Assistance, 83 Fed. Reg. 61,462, 

64,487 n.27 (Nov. 29, 2018) (to be codified at 34 C.F.R. pt. 106). If anything, the prevalence of 

off-campus sexual harassment and assault should drive the Department to be more concerned 

about responding to off-campus complaints, not less. 

The New Rule also dramatically limits schools' obligations to respond to conduct that 

meets the heightened definition of sexual harassment, requiring them to act only in a way that is 

not "deliberately indifferent." § 106.44(a). This is a significant change from the Department's 

previous guidance,7  and once again it is different from the standard applied to other forms of 

harassment. And the New Rule permits—and effectively requires, in many cases—schools to 

apply a heightened clear and convincing evidentiary standard in sexual harassment hearings, 

which it has never applied to allegations of other forms of harassment committed by students. § 

106.45(b)(1)(vii). For allegations of sexual harassment (and only sexual harassment) schools 

must apply the same standard for complaints brought against other students and complaints 

brought against faculty. § 106.45(b)(1)(vii). Because faculty contracts and collective bargaining 

agreements often require the use of the clear and convincing evidence standard for faculty 

disciplinary proceedings, the New Rule effectively imposes a heightened standard as a 

7  1997 Guidance at 12,042 ("A school will be in violation of Title IX if the school 'has notice' of a sexually hostile 
environment and fails to take immediate and appropriate corrective action."). 
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requirement for student complaints without saying so.8  The Department did not explain why the 

considerations that drive such collective bargaining agreements should also govern students, who 

stand in a very different relationship with their schools than do faculty. Indeed, elsewhere the 

Department recognized the "unique nature and purpose" of educational environments and the 

important differences between students and employees in the workplace. New Rule at 30,037. 

Nor did the Department sufficiently explain why those collective bargaining agreements should 

control school-student relationships in the Title IX context but not the Title VI or Section 504 

context.9 

These differences do not come from the text of the relevant statutes. Title VI, which 

prohibits discrimination on the basis of race and national origin in federally funded programs, 

and Title II and Section 504 of the Rehabilitation Act, which prohibit discrimination on the basis 

of disability in public programs, are worded almost identically to Title IX.1° Indeed, the 

Supreme Court has recognized that "Title IX was modeled after Title VI of the Civil Rights Act 

of 1964, which prohibits race discrimination in programs receiving federal funds." Gebser, 524 

8  See, e.g., Comments of State Attorney Generals of the Commonwealths of Pennsylvania and Kentucky, the States 
of New Jersey, California, Delaware, Hawai'i, Illinois, Iowa, Maine, Maryland, Minnesota, Nevada, New Mexico, 
North Carolina, Oregon, Rhode Island, Vermont, Washington, and the District of Columbia at 46, ED-2018-0CR-
0064-123878 (filed Jan. 30, 2019). 
9  The Department's Office of Civil Rights has required the use of the preponderance of the evidence standard for 
discrimination on the basis of race and disability. See, e.g., Resolution Agreement, Wallingford Board of Education, 
OCR Case No. 01-13-1207 (Dec. 23, 2013), 
http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01131207-b.pdf; Resolution Agreement, BASIS 
Scottsdale, OCR Case No. 08-16-1676 (Mar. 20, 2017), 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/08161676-b.pdf; Resolution Agreement, Indep. 
School District No. 1 of Woods City, Oklahoma, OCR Case No. 07-15-1154 (Sept. 28, 2017) 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/07151154-b.pdf. 
10 42 U.S.C. § 2000d ("No person in the United States shall, on the ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or 
activity receiving Federal financial assistance."); 29 U.S.C. § 794(a) ("No otherwise qualified individual with a 
disability in the United States. . . shall, solely by reason of her or his disability, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal 
financial assistance. . . "); 42 U.S.C. § 12132 ("Subject to the provisions of this subchapter, no qualified individual 
with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the 
services, programs, or activities of a public entity, or be subjected to discrimination by any such entity."). 
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U.S. at 275. Several comments identified this close relationship between Title VI and Title IX." 

The Department provided no legitimate reason for departing from the interpretation of these 

related statutes. 

The practical problems imposed by the New Rule's double standard are severe. The 

distinction also serves to reinforce sexist stereotypes that sexual harassment allegations are 

uniquely suspect. Many cases of harassment involve discrimination along more than one axis 

(e.g., students targeted for being both Black and female, or for being both female and disabled). 

And colleges and universities act not just as educators but also as employers and housing 

providers. Many students also are both employees of the school and residents of its facilities. 

As a result, discriminatory harassment of students will frequently violate multiple statutes at the 

same time: not just Title IX, Title VI, and Section 504—but also Title VII and the Fair Housing 

Act. All of these statutes continue to use the disjunctive definition of harassment that the 

Department previously applied to Title IX and thus require universities to respond to conduct 

that is severe or pervasive.' Currently, "[m]any institutions use a single, combined grievance 

procedure for persons alleging discrimination based on a protected class."13  But the New Rule 

will require institutions to provide a different process particularly applicable to sexual 

harassment. That will create needless administrative complexity and confusion for 

universities—all of which will translate into additional burdens placed on those who allege 

discrimination. 

"See, e.g., Comments of ACLU at 6, ED-2018-0CR-0064-17939 (filed Jan. 30, 2019) ("Comments of ACLU") 
("These disparities lack justification, particularly as 'Title IX was patterned after Title VI.'") (quoting Cannon v. 
Univ. of Chi., 441 U.S. 677, 694 (1979)); Comments of Professor Penny Venetis at 26, ED-2018-0CR-0064-18079 
(filed Jan. 16, 2019) (explaining that Title IX and Title VI are in part materia and should be interpreted 
consistently). 
12  See Mentor Say. Bank v. Vinson, 477 U.S. 57, 67 (1986) (holding that sexual harassment is actionable under Title 
VII when it is "sufficiently severe or pervasive to alter or the conditions of the victim's employment"); 24 C.F.R. § 
100.600(a)(2) (defining harassment to include "unwelcome conduct that is sufficiently severe or pervasive"). 
13  Comments of Margaret B., ED-2018-0CR-0064-104561 (filed Apr. 2, 2019) ("Comments of Margaret B."). 
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These burdens are apparent in the New Rule itself. When a student files a complaint 

alleging harassment on the basis of both sex (in violation of Title IX) and race (in violation of 

Title VI), the New Rule offers the school a choice: It may apply the new Title IX grievance 

requirements to the entire complaint, thus overriding the more victim-friendly standards for race-

and disability-based harassment. Or it may engage in separate, duplicative proceedings, thus 

bearing additional costs and forcing the student who alleges discrimination to go through the 

process twice. New Rule at 30,449. It did not have to be this way. The Department could have 

treated sexual harassment like other forms of harassment, instead of imposing unique, unjustified 

heightened procedural rules. 

In fact, the Department agreed that "consistency with respect to administrative 

enforcement of Title IX and other civil rights laws (such as Title VI and Title VII) is desirable," 

New Rule at 30,382. But the New Rule offers little more than conclusory statements in place of 

honest explanations for its departures. For instance, the Department said that the APA does not 

"require" it to devise identical rules to eliminate discrimination on the bases of sex, race, or 

disability, and that holding otherwise would "wreak havoc on agency behavior" by denying them 

the ability to make gradual changes to one area at a time or limit rules to a particular subject 

matter. New Rule at 30,528-29. While the APA does not require regulations promulgated under 

Title IX to be identical to those issued under other discrimination statutes in all instances, it does 

require that the Department engage in reasoned decision-making, and that the Department must 

give an adequate explanation for singling out sexual harassment. That is particularly true when 

the Department is departing both from longstanding interpretations of Title IX and the 

interpretation of closely related antidiscrimination statutes. 

These disparities are inconsistent with Title IX's purpose of protecting students from sex 

discrimination and the Department's stated "objective of creating uniformity and consistency." 
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New Rule at 30,086-87. The agency has therefore "failed to consider an important aspect of the 

problem," failed to "articulate a satisfactory explanation," and reached a result that is 

substantively "implausible." State Farm, 463 U.S. at 43. 

II. The Grievance Process is to the Detriment of Sexual Assault Victims and Allows 
Schools to Ignore Valid Complaints. 

The Department's grievance process does not "effectuate" Title IX's mandate that 10) 

person" is subjected to sexual harassment in an education program or activity. 20 U.S.C. §§ 

1681(a), 1682. On the contrary, it discourages victims from coming forward and allows schools 

to disregard valid complaints.14  Despite recognizing that the New Rule might have a "chilling 

effect" on reporting and acknowledging "data showing that reporting rates are lower than 

prevalence rates with respect to sexual harassment, including sexual violence," the Department 

dismissed these concerns without justification. New Rule at 30,067. And here, where the 

Department "change[d] course" from prior guidance, it arbitrarily and capriciously ignored "that 

longstanding policies may have engendered serious reliance interests that must be taken into 

account." Dep 't of Homeland Sec., 140 S. Ct. at 1913 (quotation omitted). 

Previous Department guidance established that a school could be held responsible for 

instances of sexual harassment by a teacher, irrespective of actual notice, and schools could be 

held responsible for student-on-student harassment if a "responsible employee" had constructive 

notice—i.e., the employee knew or should have known—of the harassment. 1997 Guidance at 

12,042. Schools were affirmatively obligated to "take immediate and appropriate steps to 

" See e.g., Comments of ACLU at 3 ("[T]he ACLU believes the Proposed Rule undermines Title IX by 
substantially reducing the responsibility of institutions to respond to claims of sexual harassment and assault."); 
Comments of Public Justice at 5, ED-2018-0CR-0064-18382 (filed Jan. 20, 2019) ("Comments of Public Justice") 
("[T]he Department's proposed rules would eliminate, rather than effectuate, many of Title IX's protections, making 
it harder for students to report sexual harassment, allowing (and often requiring) schools to ignore students' reports 
of harassment, and unfairly tilting the grievance process in favor of respondents to the detriment of survivors."); 
Comments of Diane L. Rosenfeld, Director, Gender Violence Program, Harvard Law School, at 25-26, ED-2018-
OCR-0064-12001 (filed Jan. 30, 2019) (explaining the New Rule will chill reporting and drastically increase the 
incidences of "second rape" because schools are disincentivized to fulfill their Title IX duties). 
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investigate or otherwise determine what occurred and take steps reasonably calculated to end any 

harassment, eliminate a hostile environment if one has been created, and prevent harassment 

from occurring again." Id. The investigation had to be "prompt, thorough, and impartial," but 

"[t]he specific steps in an investigation w[ould] vary depending upon the nature of the 

allegations, the source of the complaint, the age of the student or students involved, the size and 

administrative structure of the school, and other factors." Office of Civil Rights, U.S. Dep't of 

Educ., Revised Sexual Harassment Guidance: Harassment of Students by School Employees, 

Other Students, or Third Parties (Jan. 2001) at 15, 

https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf ("2001 Revised Guidance"); see 

also 1997 Guidance at 12,042. 

In contrast, the New Rule requires a school have "actual notice," rather than constructive 

notice, of harassment to trigger its Title IX responsibilities, §§106.30, 106.44(a), and provides 

that a school's response to allegations of sexual harassment will violate Title IX only if it 

amounts to "deliberate indifference." § 106.44(a). But requiring that an institution have "actual 

knowledge" and be "deliberately indifferent" to trigger its obligations under Title IX shields 

institutions from liability even if they remain intentionally ignorant, and makes campuses more 

dangerous for victims. The "actual notice" requirement disincentivizes institutions from learning 

about possible harassment because without "actual knowledge," they can avoid liability for 

failure to respond.' And once a school has "actual knowledge" it must respond in a manner that 

is only not "deliberately indifferent"—i.e., a "response to sexual harassment [that] is clearly 

15  Comments of the City University of N.Y. (CUNY) at 10, ED-2018-0CR-0064-11739 (filed Jan. 29, 2019) ("In 
order to avoid liability, a 'knew or should have known' standard encourages colleges to acquire knowledge of sexual 
harassment on their campuses from every institutional actor who 'should have known.' By contrast, an 'actual 
knowledge' standard discourages colleges from acquiring actual knowledge of sexual harassment on their campuses, 
in order to avoid liability."); Comments of Girls for Gender Equity (GGE), ED-2018-0CR-0064-14976 (filed Jan. 
30, 2019); Comments of Human Rights Campaign, ED-2018-0CR-0064-11375 (filed Jan. 30, 2019); Comments of 
Washington State School Directors Association, ED-2018-0CR-0064-30979 (filed Jan. 30, 2019). 
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unreasonable in light of the known circumstances." New Rule at 30,092. Both standards 

disincentivize schools from investigating complaints. 

The Department claimed that requiring "actual knowledge . . . furthers the Department's 

policy goals of ensuring that elementary and secondary schools respond whenever a school 

employee knows of sexual harassment or allegations of sexual harassment, while respecting the 

autonomy of students at postsecondary institutions to decide whether or when to report sexual 

harassment" and that requiring "deliberate indifference . . . ensures that recipients respond to 

sexual harassment by offering supportive measures designed to restore or preserve a 

complainant's equal educational access without treating a respondent as responsible until after a 

fair grievance process." New Rule at 30,034. But the Department did not explain how it is 

consistent with Title IX's mandate for these concerns to override the obvious effect of causing 

schools to do less to respond to sexual harassment. 

Further, the Department admitted it designed the New Rule to reduce the number of 

sexual harassment allegations the schools investigate and remedy. See New Rule at 30,551, 

30,565-68 (New Rule will result in 33% reduction in investigations for post-secondary schools 

and 50% for K-12 schools as well as reductions in hearings, decisions, and informal 

resolutions.). There is overwhelming evidence that a reduction in investigations and remedies 

will result in more harassment. I6  Yet the Department dismissively concluded, contrary to the 

16  "The more certain respondents were that the scenario male would be dismissed from school or arrested, the less 
likely they were to report that they would commit sexual assault under the same set of hypothetical conditions." 
Comments of Center for American Progress at 5, ED-2018-0CR-0064-31283 (filed Jan. 30, 2019) (citing Ronet 
Bachman et al., The Rationality of Sexual Offending: Testing a Deterrence/Rational Choice Conception of Sexual 
Assault, 26 Law & Soc'y Rev. 343-57 (1992)); see also New Rule at 30,266 n.1095 (citing David Lisak & Paul 
Miller, Repeat and Multiple Offending Among Undetected Rapists, 17 Violence & Victims 1 (2002) ("undetected 
rapists" were repeat rapists and undetected repeat rapists committed on average of 5.8 rapes each")); Valerie Wright, 
The Sentencing Project, Deterrence in Criminal Justice, Sentencing Project, 7 (2010), 
https://www.sentencingproject.org/wp-content/uploads/2016/01/Deterrence-in-Criminal-Justice.pdf ("offenders are 
more likely to be deterred from, and thus likely to engage in undesirable behaviors when there is reasonable 
certainty of some kind of accountability"). 
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evidence, that it is "not apparent that a recipient's response to sexual harassment and assault 

under these final regulations would be likely to exacerbate the negative effects highlighted by the 

commenters." New Rule at 30,545, 30,568. The "actual knowledge" and "deliberate 

indifference" standards constitute an unreasonable departure from previous guidance and 

undermine Title IX's goal. (As we explain in Part III, those standards are not required by the 

Supreme Court's Davis and Gebser cases. The Department's misplaced reliance on those cases 

is an additional reason for invalidating the New Rule.) 

The new cross-examination requirement for post-secondary institutions is yet another 

stark departure from prior guidance. The 2011 Dear Colleague Letter (April 4, 2011) "strongly 

discourage[d] schools from allowing the parties personally to question or cross-examine each 

other during the hearing," recognizing that "[a]llowing an alleged perpetrator to question an 

alleged victim directly may be traumatic or intimidating, thereby possibly escalating or 

perpetuating a hostile environment."17  Under the New Rule, postsecondary schools must now 

"provide for a live hearing" during which "the decision-maker(s) must permit each party's 

advisor to ask the other party and any witnesses all relevant questions and follow-up questions, 

including those challenging credibility." § 106.45(b)(6)(i). This cross-examination technique 

resembles that of a criminal trial. The Department claimed the grievance process "ensure[s] due 

process protections for both complainants and respondents," New Rule at 30,049, but it favors 

respondents. For example, the cross-examination procedure excludes statements by parties and 

statements against interest, including those in writing or on video. I8  New Rule at 30,345-46. 

17 Russlynn Ali, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., 2011 Dear Colleague Letter, at 12 (Apr. 4, 
2011), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf ("2011 Dear Colleague Letter"). 
18  This means that if a respondent has previously confessed to the harassment—even on video or in writing—she can 
effectively choose not to let the school consider that evidence. The Department's justification for this is that these 
evidentiary rulings might be too complicated for a non-attorney decision-maker, New Rule at 30,345, but deciding 
whether a statement was made by a party or is against interest is no more complicated than making relevance 
determinations in real-time, which the decision-maker is required to make. New Rule at 30,349. 
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The Department also failed to acknowledge the vast differences between schools and courtrooms 

or the slew of comments explaining how cross examination severely harms victims of sexual 

harassment and sexual assault. 19 

Indeed, schools have different powers and goals than the criminal justice system and 

must therefore be treated differently. "Because violating criminal law often results in 

incarceration and is meant to stigmatize the convicted . . . [c]riminal defendants get certain 

procedural rights, including higher standards of proof, that are aimed at protecting against abuse 

of the state's greater powers in the proceeding." Katharine K. Baker, Deborah L. Brake, Nancy 

Chi Cantalupo et al., Title IX & The Preponderance of the Evidence: A White Paper (2016), 

http://www.feministlawprofessors.com/wp-content/uploads/2016/08/Title-IX-Preponderance-

White-Paper-signed-10.3.16.pdf. Schools do not have those same coercive powers. Rather, 

school disciplinary processes are designed not merely to punish, but to foster positive learning 

environments. See id. ("The central goal of student disciplinary systems [i]s helping 'to create 

the best environment in which students can live and learn . . . [alt the cornerstone [of which] is 

the obligation of students to treat all other members of the academic community with dignity and 

respect—including other students, faculty members, neighbors, and employees.") (citing 

Edward N. Stoner II, Reviewing Your Student Disciplinary Policy: A Project Worth the 

19  See, e.g., Comments of Dr. Judith Herman on behalf of 902 Mental Health Professionals at 3, ED-2018-0CR-
0064-104088 (filed Jan. 30, 2019) (describing cross-examination by the accused student's "advisor of choice" as 
"being subjected to hostile attacks on their credibility and public shaming at a time, following a traumatic event, 
when they may feel most vulnerable" and is "almost guaranteed to aggravate their symptoms of post-traumatic 
stress"); Comments of Public Justice at 30 (describing live cross-examination as "uniquely harmful to survivors of 
sexual harassment because they are often asked detailed, personal, and humiliating questions rooted in gender 
stereotypes and rape myths" and explaining it "can also re-victimize a survivor because it forces them to relive the 
assault"); Comments of National Women's Law Center at 26, ED-2018-0CR-0064-30297 (filed Jan. 30, 2019) 
("Being asked detailed, personal, and humiliating questions often rooted in gender stereotypes and rape myths that 
tend to blame victims for the assault they experienced would understandably discourage many students—parties and 
witnesses—from participating in a Title IX grievance process, chilling those who have experienced or witnessed 
harassment from coming forward."). 
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Investment 7 (2000)). That goal is consistent with Title IX's goal of preventing sex 

discrimination in schools. 

Additionally, no court has ever equated the consequences of a criminal conviction with 

those of a finding of misconduct in a school setting. The potential loss of liberty is the greatest 

form of punishment and our law attempts to ensure the greatest possible protections. On the 

contrary, the greatest possible punishment in the school setting is expulsion. See id. at 6. The 

Supreme Court has cautioned that although a student must be afforded "an opportunity to present 

his side of the story" before he is suspended, "further formalizing the suspension process and 

escalating its formality and adversary nature may not only make it too costly as a regular 

disciplinary tool but also destroy its effectiveness as part of the teaching process." Goss v. 

Lopez, 41 U.S. 565, 581, 583 (1975). 

Further, the New Rule requires schools to conduct live, quasi-criminal trials with live 

cross-examination only in sexual misconduct investigations—and not in investigations of other 

types of student or staff misconduct. This will present a procedural conundrum for schools, 

which often use the same disciplinary procedure to address various types of misconduct.2°  Not 

only is the cross-examination requirement contrary to previous guidance and challenging for 

schools to administer, but the New Rule rejects less burdensome and less traumatizing truth-

seeking methods that schools already have in place.21  And courts have upheld such 

"inquisitorial" or "indirect" cross-examination procedures, precisely because "student 

20  Comments of Margaret B. 
21 See, e.g., Comments of Gersen, Gertner & Halley at 11 ("There is a suitable alternative that aims at the desired 
truth-seeking objective, yet achieves a better balance of the competing interests here. That alternative is used in the 
Harvard Law School Procedures for Student/Student Sexual Harassment Cases and is endorsed by the American Bar 
Association Criminal Justice Section and by the University of California Post SB 169 Working Group."); Comments 
of California Women's Law Center at 11, ED-2018-0CR-0064-10845 (filed Jan. 28, 2019) (in response to the 2011 
Dear Colleague Letter, "many universities developed policies still in effect that safely provide a means by which 
complainants and respondents may submit questions to be asked of the other party without requiring an in-person 
confrontation"). 
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disciplinary proceedings need not mirror common law trials." See, e.g., Haidak v. Univ. of 

Massachusetts-Amherst, 933 F.3d 56, 69-71 (1st Cir. 2019) (finding indirect cross examination 

allows schools to avoid "displays of acrimony or worse"); Doe v. Colgate, 760 F. App'x 22, 33 

(2d Cir. 2019). Under the pretense of "due process," the Department improperly equates schools 

with courtrooms, while ignoring the overarching goals of discipline in the school setting. 

The Department arbitrarily and capriciously ignores the reliance interests of schools in 

light of previous guidance. Instead, the New Rule requires schools to rapidly implement a rigid 

new process that undermines a very tenet of Title IX—to protect victims of sexual harassment 

and assault. See Gebser, 524 U.S. at 286 (quoting Cannon v. Univ. of Chicago, 441 U.S. 677, 

704 (1979)). 

III. The New Rule's Reliance on Gebser and Davis Is Arbitrary and Capricious 
Because Those Cases Involved Private Title IX Suits Seeking Monetary 
Damages, and the Considerations Governing Administrative Enforcement by the 
Department Are Very Different. 

The Department's reliance on Gebser and Davis is misplaced. In Gebser and Davis, the 

Supreme Court set heightened standards for liability in cases brought against schools for failure 

to address harassing conduct under Title IX's implied private right of action for money damages. 

See Gebser, 524 U.S. at 277; Davis, 526 U.S. at 632 (requiring school's actual knowledge of, 

and deliberate indifference to, harassing conduct for purposes of private claims for money 

damages). The New Rule seeks to align the Department's own administrative enforcement and 

the rules dictating when schools can discipline students with the Gebser and Davis framework. 

But neither case purported to address the rules that should govern the Department's 

investigations. And because administrative enforcement of Title IX by the federal govermnent 

implicates very different considerations than does a private lawsuit for damages, it was arbitrary 

and capricious for the Department to rely on those cases. 
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Crucial to the Court's decisions in Gebser and Davis was the fact that Congress had not 

expressly created a private right of action to enforce the statute. Rather, it was the Court itself, in 

Cannon, 441 U.S. at 717, that had created such a right. See also Franklin v. Gwinnett Cty. Pub. 

Sch., 503 U.S. 60, 75-76 (1992) (private right of action extends to sexual harassment). The 

statutory text expressly authorizes only one form of enforcement—carefully regulated 

administrative proceedings brought by the Department to terminate federal funds. 20 U.S.C. § 

1682. 

When it first crafted the heightened standard of liability in Gebser, 524 U.S. at 284, the 

Court pointed to the lack of an express private right of action as giving it "a measure of latitude" 

to craft the remedies that would apply when private parties sued under Title IX. In particular, the 

Court was concerned about imposing a standard that would lead to "unlimited recovery in 

damages against a funding recipient where the recipient is unaware of discrimination in its 

programs." Id. at 285. 

As Gebser itself recognized, the statutory procedure for administrative enforcement by 

the federal government necessarily supplies the very notice that the Court feared would be absent 

in a retrospective damages suit brought by a private party. See Gebser, 524 U.S. at 288-289. 

Further, by only holding schools liable if they have "actual knowledge" of sexual harassment, the 

Department's administrative enforcement, rather than seeking primarily to compensate 

individual victims, aims to prevent violations before they occur. 

Courts across the country have recognized that the Department's administrative 

enforcement of Title IX serves a different purpose, and thus follows different standards, than 

private damages litigation under the statute. "What funding recipients' responsibilities are under 

Title IX and what they can be held liable for in a private cause of action for damages . . . are not 

one and the same." Doe v. Bibb Cty. Sch. Dist., 126 F. Supp. 3d 1366, 1377 (M.D. Ga. 2015), 
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aft d, 688 F. App'x 791 (11th Cir. 2017); Karasek v. Regents of the Univ. of California, No. 15-

CV-03717-WHO, 2015 WL 8527338, at *13 (N.D. Cal. Dec. 11,2015) (similar). Cf. Roe v. St. 

Louis Univ., 746 F.3d 874, 883 (8th Cir. 2014) ("[T]he Supreme Court has cautioned that 

'alleged failure to comply with the [Title IX] regulations' does not establish actual notice and 

deliberate indifference and it has never held that 'the implied private right of action under Title 

LX allows recovery in damages for violation of [such] administrative requirements.") (quoting 

Gebser, 524 U.S. at 291-92). 

The Department itself has long taken the same position. Since Gebser and Davis, the 

Department has consistently stated that those cases did not affect the standards that apply in its 

administrative enforcement proceedings. See Richard W. Riley, U.S. Sec'y of Educ., U.S. Dep't 

of Educ., Dear Colleague Letter regarding Gebser v. Lago Vista (Aug. 31, 1998), 

https://www2.ed.gov/offices/OCR/archives/pdVAppC.pdf; Richard W. Riley, U.S. Sec'y of 

Educ., U.S. Dep't of Educ., Dear Colleague Letter regarding Gebser v. Lago Vista (Jan. 28, 

1999), https://www2.ed.gov/News/Letters/990128.html. In particular, the Department explained, 

Gebser did not alter the fundamental obligations of schools to take prompt action to address 

sexual harassment, because the Court had "expressly distinguished the limits on private recovery 

of money damages from the Department of Education's enforcement of Title IX." Id. 

Successive Department policy documents across multiple presidential administrations 

unfailingly distinguished the Department's administrative enforcement of Title IX from private 

claims for money damages against schools. See e.g., Revised Sexual Harassment Guidance: 

Harassment of Students by School Employees, Other Students, or Third Parties, 66 Fed. Reg. 

5512 (Jan. 19, 2001) (the "2001 Policy") ("reaffirm[ing] OCR's standards for administrative 

enforcement of Title IX" and "re-ground[ing] these standards in the Title IX regulations, 

distinguishing them from the standards applicable to private litigation for money damages"); 
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Stephanie Monroe, Assistant Sec'y for Civil Rights, U.S. Dep't of Educ., Dear Colleague Letter 

(Jan. 25, 2006), https://www2.ed.gov/about/offices/list/oceletters/sexhar-2006.html ("2006 

Letter") (stating that the 2001 Policy "outlines standards applicable to OCR's enforcement of 

compliance in cases raising sexual harassment issues" and distinguishing these standards from 

those "applicable to private Title IX lawsuits for monetary damages"). 

The 2001 Revised Guidance, which remains in effect until superseded on August 14, 

2020, by the New Rule, clarified that OCR's policies for the administrative enforcement of Title 

LX were unaffected by Gebser and Davis because both cases only addressed the liability 

standards for private Title IX sexual harassment lawsuits seeking monetary damages. See 2001 

Revised Guidance at i-iv (stating that the liability standards used in Gebser and Davis "are 

limited to private actions for monetary damages" and that those cases "did not change a school's 

obligations to take reasonable steps under Title IX and the regulations to prevent and eliminate 

sexual harassment as a condition of its receipt of Federal funding," a position that was 

"uniformly agreed" upon by the institutions and individuals who submitted comments). In 2006, 

The Office of Civil Rights ("OCR") issued a guidance document, Dear Colleague Letter: Sexual 

Harassment Issues22  that reiterated schools' "essential" obligation to prevent and remedy sexual 

harassment, reaffirming the 2001 Revised Guidance as the operative statement of OCR's 

enforcement policies for sexual harassment, and expressly distinguishing OCR's administrative 

enforcement standards from those applicable to private Title IX damages lawsuits. 

Indeed, in the preamble to the New Rule the Department conceded that neither Gebser 

nor Davis requires it to redefine "sexual harassment" in the more restrictive way it has. New 

Rule at 30,033. But the Department utterly could not explain why it was still simply plugging 

See 2006 Letter. 
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the standards that those cases applied to private damages suits into the very different context of 

administrative enforcement. It thus entirely failed to justify its "change[] [of] course" from 

longstanding policy. Dep't of Homeland Sec., 140 S. Ct. at 1913. 

Just last month, the Supreme Court held that the Department of Homeland Security 

violated the APA when it treated a prior judicial ruling invalidating the provision of benefits to 

certain unauthorized immigrants as necessarily invalidating the forbearance from deportation of 

those immigrants. Dep't of Homeland Sec., 140 S. Ct. at 1911. The Department here committed 

the same error. It treated a judicial ruling addressing the scope of an implied private right of 

action as necessarily dictating the remedies in the very different context of administrative 

enforcement. And it did so without justifying why imposing that standard serves Title IX's 

mandate to eliminate sexual harassment. That failure renders the New Rule arbitrary and 

capricious. See Dep't of Homeland Sec., 140 S. Ct. at 1910, 1913 (arbitrary and capricious for 

an agency to fail to "consider important aspect[s] of the problem" before the agency and to 

supply the requisite "reasoned analysis" (citing State Farm, 463 U.S. at 57)). Cf 20 U.S.C. § 

1682 (rules must "effectuate" Title IX). 

CONCLUSION 

The New Rule is arbitrary and capricious and undermines the goals of Title IX because it 

arbitrarily creates a double standard by singling out sexual harassment for less favorable 

treatment than other forms of harassment; outlines a required grievance process that will deter 

victims from coming forward and protect schools that fail to protect their students; and applies 

the heightened standards imposed by private Title IX lawsuits seeking monetary damages—

Gebser and Davis—without considering important aspects of that application. As such, the 

implementation of the New Rule should be enjoined or stayed. 
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Harris, Wiltshire & Grannis LLP 
1919 M Street NW, Suite 800 
Washington, D.C. 20036 
Tel: 202-730-1300 
raustin@hwglaw.com 
lsnyder@hwglaw.com 
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400 Maryland Avenue SW 
Washington, DC 20202, 

U.S. DEPARTMENT OF EDUCATION, 
400 Maryland Avenue SW 
Washington, DC 20202, 

Defendants. 

DECLARATION OF NANCY CHI CANTALUPO 

I, Nancy Chi Cantalupo, declare as follows: 

1. I submit this declaration in support the Motion for Preliminary Injunction filed by Equal 

Rights Advocates ("ERA"), Victims Rights Law Center ("VRLC"), Legal Voice, Chicago 

Alliance Against Sexual Exploitation ("CAASE"), Jane Doe, Anna Doe, Sobia Doe, Susan Doe, 

Jill Doe, Nancy Doe, and Lisa Doe, plaintiffs in the above-captioned case, which challenges as 

unlawful the recently issued Rule entitled Nondiscrimination on the Basis of Sex in Education 

Programs or Activities Receiving Federal Funding Assistance. 85 Fed. Reg. 30,026 (May 19, 

2020) (the "Title IX Rule" or "Final Rule"). 

2. I submit this declaration in my personal capacity as an expert in preventing sexual 

harassment and gender-based violence (collectively, "sexual harassment") in education, 

especially on college campuses. This declaration is based on my personal knowledge, my 

familiarity with Title IX of the Education Amendments of 1972 ("Title IX"), my review of the 

Rule, and the knowledge and expertise I have acquired from over 25 years of prevention work, 

including as a legal scholar and author of approximately 30 articles, book chapters, essays, 

amicus briefs, white papers, and policy documents on these subjects, as a nearly 15-year school 

administrator and institutional policymaker, as an attorney and advocate representing student 
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sexual harassment victims in school disciplinary proceedings, and as a student activist protesting 

my school's mishandling of sexual harassment. I informed the U.S. Department of Education of 

the research and opinions expressed in this Declaration in a comment filed in response to the 

Notice of Proposed Rulemaking that began the process of creating the Final Rule.' 

Background, Responsibilities, and Qualifications 

3. To my knowledge, I am the only person in the country who has worked to prevent sexual 

harassment in education from as many and as diverse positions as I have. As an attorney, law 

professor, policymaker, researcher, scholar, school administrator, student activist, and victim's 

advocate, I take a comprehensive, 360-degree view on the problem of sexual harassment in 

education and how to prevent it. 

4. My ability to take this 360-degree view has allowed me to serve in several unique roles 

relevant to the focus of this declaration. Most recently, the American Bar Association's 

Commission on Domestic and Sexual Violence ("ABA-CDSV") asked me to lead a research and 

information gathering process and then to draft a set of Recommendations for Improving Campus 

Student Conduct Processes for Gender-Based Violence ("ABA Recommendations").2  Prior to 

taking on the ABA Recommendations project, I was recruited by NASPA: Student Affairs 

Administrators in Higher Education to serve as a subject matter expert on sexual harassment 

prevention and other civil rights issues to the association and its 14,000 members. I also was 

nominated, selected, and served as a Primary Negotiator in a Negotiated Rulemaking, convened 

'Comment from Nancy Chi Cantalupo Regarding Proposed Rule "Nondiscrimination on the Basis of Sex in 
Education Programs or Activities Receiving Federal Financial Assistance" to Office of Civil Rights, Dep't of Educ., 
(Jan. 30, 2019), https://beta.regulations.gov/document/ED-2018-0CR-0064-32141 (updated with additional 
signatures for a total of 94 law faculty at https://www.regulations.gov/document?D=ED-2018-OCR-0064-17567). 
2  Commission on Domestic and Sexual Violence, Recommendations for Improving Campus Student Conduct 
Processes for Gender-Based Violence, AMERICAN BAR ASSOCIATION 
https://www.americanbar.org/content/dam/aba/publications/domestic-violence/campus.pdf (last visited July 22, 
2020). 
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by the U.S. Department of Education in 2014 to write new regulations implementing changes to 

the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act ("Clery 

Act") made by the Violence Against Women Reauthorization Act of 2013. 

5. Throughout this time and since 2009, I have researched and published legal scholarship 

on the use of law, especially Title IX and other civil rights laws, to combat sexual harassment. 

While training for or serving as a law faculty member at Temple University, Georgetown 

University, Barry University and, currently, California Western School of Law, I published 

articles in the Harvard Journal of Law & Gender, Wake Forest Law Review, California Law 

Review Online, Yale Law Journal Forum, and the peer-reviewed social science journal, Trauma, 

Violence & Abuse, among other journals. I have also been invited to write several book chapters, 

as well as op-eds for the Washington Post, New York Times, USA Today, and Time magazine. 

6. As a higher education administrator, I served for eight years as a campus women's 

resource center director and six years as an academic dean, adviser, and member of the Dean's 

staff for a top-15 law school (Georgetown Law). During my time in these positions, I worked 

closely with students, faculty, and administrators on setting and implementing academic policies 

and assisted student victims of sexual harassment in a variety of ways, including representing 

them in internal school disciplinary proceedings and finding outside counsel to assist them in 

legal matters such as obtaining civil protection orders. I also co-chaired an ongoing oversight 

and policy committee called the Sexual Assault Working Group for nearly half of my years as an 

administrator, leading a complete overhaul of the university's sexual violence prevention and 

response systems. 

7. My expertise has been repeatedly sought in public policy discussions and federal and 

state lawmaking activities related to peer sexual harassment in education. I consulted 
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extensively with the Obama administration's White House Task Force to Protect Students from 

Sexual Assault and have discussed proposed legislation on campus sexual harassment with 

several U.S. Senators, as well as their and several Congresspersons' staffs. In addition, I testified 

before the Maryland House of Delegates regarding a legislative proposal on which I was 

consulted by Delegate Jon Cardin in 2014, and I was asked by the office of the Attorney General 

of Virginia to testify before the Virginia legislature during the 2015 session. 

8. In my research on faculty sexual harassment, a co-author and I introduced a key 

analytical structure about this harassment that was utilized by the National Academies of 

Sciences, Engineering & Medicine in their 2018 comprehensive report on sexual harassment in 

science. As a result, I was asked to collaborate with a group of scientists who were convened at 

Cold Spring Harbor Laboratory by Nobel laureate, Dr. Carol Greider, and co-authored a piece in 

Science magazine regarding our deliberations and recommendations. Finally, I have served for 

approximately a year as an independent consultant in a federal class action settlement with the 

University of Southern California resulting from university-employed gynecologist George 

Tyndall's decades of sexual abuse of his women patients at the university's student health center. 

9. Through these various positions, my public policy work, and my research activities, I 

have extensively researched or worked directly with victims and their advocates in hundreds of 

student sexual harassment cases. In addition, I have discussed issues of sexual harassment with 

hundreds of other experts, school professionals (many of whom are "first responders" to crises 

involving sexual harassment), and both local and national policymakers. A true and correct copy 

of my curriculum vitae is attached hereto as Exhibit A. 
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The Final Rule Forces Schools to Adopt Investigatory Processes that are 
Ineffective in Achieving Title IX's Goals 

10.Based on my 360-degree understanding of sexual harassment in education and how to 

prevent it, it is my expert opinion that the Final Rule, particularly the Final Rule's requirement 

that schools use live hearings and direct cross-examination in their sexual harassment 

investigations, will lead to more, not less, sexual harassment in the United States. My opinion is 

corroborated by the vast majority of the 225-plus school professionals who contributed to an 

ABA-CDSV project creating recommendations for practice in student conduct proceedings 

involving gender-based violence, recommendations that I drafted based on these professionals' 

extensive input and review. "Sexual harassment" as historically defined under Title IX and other 

civil rights laws includes gender-based violence and is considered a form of sex/gender 

discrimination. Because Title TX's central purpose is to prohibit and end such discrimination, the 

Final Rule, including its live hearing and direct cross-examination requirements, counteracts the 

entire reason why Title IX is a part of our law. 

The American Bar Association Commission on Domestic and Sexual Violence 
Rejected Live Hearings as the Least Effective and Most Damaging Investigation Method 

11.As the primary drafter of the ABA Recommendations, I played a central role in the nearly 

three years of research, drafting, peer-reviewing, and editing that were required to finalize and 

publish those guidelines. I can therefore confirm that the description of the process provided in 

the ABA Recommendations is accurate, including that our team conducted research and gathered 

information from dozens of institutions of higher education, as well as practitioners, researchers 

and other experts, from across the country. The process ultimately consulted over 225 campus 

professionals involved in conducting, training, constructing, researching, and/or policymaking 

related to student conduct processes, not only in its initial research and information-gathering 
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stages, but also in the extensive peer-review of the first draft of the recommendations. These 

professionals included attorneys (civil, criminal defense, and prosecutors), Clery Act and Title 

IX compliance experts, Deans of Students, Directors of Student Conduct, in house and 

contracted investigators, gender-based violence experts, law professors, non-profit technical 

assistance providers, Title IX Coordinators, experts on Tribal Colleges and Universities, and 

university general counsels from private and public schools, commuter and residential campuses, 

community colleges, and minority-serving institutions across the country. 

12. Based on the research conducted with the wide range of campus professionals listed 

above, the ABA Recommendations identified four investigation models that schools were using, 

had used, or were considering adopting for their student conduct proceedings involving gender-

based violence: the "Investigative Model," the "Hearing Model," the "Investigation & Hearing 

Hybrid" ("IH Hybrid"), and the "Investigation & Deliberative Panel Hybrid" ("IDP Hybrid"). 

Because the Hearing Model and IH Hybrid were described by the campus professionals who 

provided input into the ABA Recommendations as having the characteristics of the live hearings 

required by the Final Rule, in the remainder of this declaration I will refer to these models as the 

"Final Rule Live Hearing" and the "Final Rule Hybrid." Because the Investigative Model and 

IDP Hybrid models have been historically and/or are currently being used (unless or until the 

Final Rule goes into effect) specifically for civil rights-based complaints and proceedings, I will 

refer to these models as the "Civil Rights Investigative Model" and the "Civil Rights Hybrid." 

Neither the ABA Recommendations nor I refer to the Civil Rights Investigative Model or the 

Civil Rights Hybrid as a "Single Investigator" model because neither requires that investigations 

be conducted by a single person. Indeed, according to my research and in my expert opinion, 
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best practices for these civil rights investigation models advise that they be done by a pair of 

investigators, especially if interviews with parties and witnesses are not audio-recorded. 

13.Based on the information shared by the professionals who participated in the ABA 

Recommendations drafting process, the Civil Rights Investigative Model can be summarized as a 

process that uses professional investigators to gather evidence and interview the parties (i.e., the 

complainant and respondent) and any witnesses in separate, individual meetings, then to write a 

report where they synthesize the evidence and make factual findings. These investigators have 

professional expertise, knowledge, and skills in such areas as the dynamics of sexual harassment, 

trauma-informed interviewing and investigation techniques (including cultural competency and 

applicable linguistic skills), and methods for building trust with those involved in the 

investigation and in the integrity of the investigatory process itself. The Civil Rights 

Investigative Model has long been used and continues to be used by employers to address 

workplace sexual harassment under Title VII of the Civil Rights Act of 1964 and similar civil 

rights statutes.3 

14.In my experience and as described by the campus professionals who provided input into 

the ABA Recommendations, a Final Rule Live Hearing is an adversarial proceeding that relies on 

the parties involved in the allegations to present evidence and witnesses, in support of their own 

factual account, while all parties are present, to a neutral panel of university community 

members who are not professional investigators. These panelists do not do their own 

investigation, but instead passively hear testimony and consider evidence presented by all parties 

and witnesses, then make factual findings based on that testimony and evidence. 

3  BETH K. WHITTENBURY, INVESTIGATING THE WORKPLACE HARASSMENT CLAIM (Am. Bar. Ass'n Book Publishing 
2012). 
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15.The Final Rule Hybrid combines the models discussed above so that the investigators' 

report goes to the hearing panel and the panel reviews it along with hearing testimony from 

parties and witnesses, then makes factual findings based on the report and the testimony. 

Although Final Rule Live Hearings have historically been used in school disciplinary 

proceedings or have been adjusted slightly into the Final Rule Hybrid, for the last several 

decades, schools and student conduct experts have increasingly rejected these live hearing-based 

models.4  In my experience, even the most traditionally structured live hearings used indirect 

forms of cross-examination (where the parties give questions to the hearing panel, and the 

hearing panel asks the questions it approves as appropriate of the other party or witnesses). 

16.Finally, the Civil Rights Hybrid uses professional investigators to make factual findings 

as in the Civil Rights Investigative Model, then adds a "Deliberative Panel" review of the 

investigation report. The Deliberative Panel is made up of campus community members, 

excluding students according to recognized best practices regarding student conduct matters that 

involve potential invasions of student privacy. The Civil Rights Hybrid gives the members of the 

Deliberative Panel copies of the investigation report and requires the investigators to appear 

before the panel to answer questions prior to the panel making a final decision about whether a 

school policy violation has occurred. The parties may also appear before the panel, at the party's 

option, to make statements, although the goal of the parties' statements is not to present new or 

additional evidence beyond the evidence in the investigators' report, but to give the parties an 

opportunity to speak directly to the school decisionmakers, without any kind of filter. 

Conceivably, the parties' statements might lead the Deliberative Panel to add to the questions 

4 W. SCOTT LEWIS, SAUNDRA K. SCHUSTER, & BRETT SOKOLOW, THE NCHERM GROUP, DELIBERATELY 
INDli+bRENT: CRAFTING EQUITABLE AND EFFECTIVE REMEDIAL PROCESSES TO ADDRESS CAMPUS SEXUAL 
VIOLENCE (2011), available at  http://www.ncdsv.org/images/NCHERM DeliberatelyIndifferent 2011.pdf. 
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that they ask the investigators, but those questions would still be directed at the investigators and 

be focused on such purposes as clarifying why a party's statement and the investigatory report 

present different accounts of the facts or determining why the investigators' report does not 

include evidence to which the party's statement points. 

17.The ABA Recommendations advise schools to use either the Civil Rights Investigative 

Model or the Civil Rights Hybrid, with a preference for the Civil Rights Hybrid, for several 

reasons. As an initial matter, the over 225 campus professionals who contributed information, 

experience, and expertise to the research and peer-review process overwhelmingly favored the 

civil rights-based investigation models. This remarkable level of agreement manifested despite 

the diversity of their institutions and their experiences with the different investigation models. As 

the ABA Recommendations note, those campus professionals who were most likely to approve of 

their institution's model for investigations (the majority of the professionals that contributed to 

the ABA Recommendations) were at institutions using some version of the civil rights 

investigation models, whereas those at institutions that used live hearing models expressed 

frustration with those models and interest in the civil rights-based models as better alternatives. 

In addition, the experiences and opinions of these professionals, who all played key roles in their 

schools' efforts to end sexual harassment, support a conclusion that the civil rights-based 

investigation models assist schools in preventing sexual harassment, whereas the live hearing-

based models that would be mandated by the Final Rule do the opposite. My own research and 

experience combatting sexual harassment in education supports this same conclusion. 

Investigating Student Sexual Harassment Complaints Using Live Hearings 
Counteracts Title IX's Mandate that Schools Prevent Sexual Harassment 

18.Based on my 25 years of research and experience with sexual harassment prevention 

methods, I have concluded that the live hearings mandated by the Final Rule but rejected by the 
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ABA Recommendations and nearly all of 225-plus professionals who contributed to crafting 

them, undermine sexual harassment prevention. The effects of live hearings particularly damage 

efforts to engage in comprehensive prevention, a public health-based prevention method that has 

been advanced by the Centers for Disease Control and Prevention as the best sexual harassment 

prevention method. 

19.Comprehensive prevention categorizes all interventions and responses to sexual 

harassment, both before and after any formal complaint or complaints, as one or more of three 

forms of prevention: primary, secondary and tertiary. Primary prevention seeks to prevent 

harassment before it starts. Secondary prevention includes methods that respond to harassment 

immediately or very soon after it occurs, often focusing on interventions to address the trauma 

that sexual harassment victims experience, which affects their health, their relationships with 

others, and their ability to work and/or go to school. Tertiary prevention addresses the long-term 

consequences of harassment, not only on the immediate victims but also secondary victims, 

those responsible for harassing others, and the community as a whole.5 

20. The systems schools put in place to investigate and resolve complaints of sexual 

harassment are key components to effective secondary and tertiary prevention and influence the 

effectiveness of a school's primary prevention programs, since students are less likely to take 

primary prevention educational messages seriously when the school's investigations do not 

indicate that the school itself takes harassment and its prevention seriously. The live hearings 

mandated by the Final Rule undermine effective comprehensive prevention in at least two major 

ways: by increasing victim trauma, which interferes with both secondary and tertiary prevention 

efforts, and by significantly increasing the risks that schools will be unable to investigate and 

5  MARGARET BROME El' AL., CTRS. FOR DISEASE CONTROL & PREVENTION, SEXUAL VIOLENCE PREVENTION: 
BEGINNING THE DIALOGUE (2004), available at  hups://www.cdc.goviviolenceprevention/pdf/svprevention-a.pdf. 
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resolve sexual harassment complaints competently and accurately, which undermines a school's 

tertiary prevention efforts. 

Live Hearings are Ineffective and Damaging to Sexual Harassment Prevention 
Because They Increase Victim Trauma, which Discourages Victims from Reporting, 
Decreases the Accuracy of Fact-finding, and Increases Discriminatory Stereotyping 

21. My research and experiences with school sexual harassment investigations emphasize the 

necessity for such investigations to be trauma-informed so they will act as effective secondary 

prevention, which aims to minimize the harm to victims, and tertiary prevention, because 

trauma-informed investigations increase fact-finding accuracy in sexual harassment cases. 

Secondary prevention efforts seek to minimize harm to victims because they recognize that, if 

schools are going to prevent harassment, victims must notify their school that harassment is 

happening, yet victims are unlikely to give such notice if they will get no remedies or assistance 

as a result. In addition, trauma-informed investigations help to avoid or minimize the damaging 

neurobiological effects of trauma and increase victims' abilities to organize their memories of 

the traumatic events so as to explain those memories coherently to investigators, thus increasing 

the accuracy of the fact-finding in the case. 

22. Research and training materials developed by experts in trauma-informed investigations 

recognize, first, that some student victims initiate an investigation for trauma-related reasons, 

such as protecting themselves from all contact with the named harasser and, second, that poorly-

designed investigations can re-traumatize victims in a manner that is not only more damaging to 

the victim's health and well-being than the original traumatic event but also damaging to the 

accuracy of the investigation itself. 

23. One way in which trauma-informed investigations minimize the chances of re-

traumatizing victims is by reducing as much as possible the number of times a victim must 
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recount the violence. For instance, best practices for law enforcement often suggest methods by 

which police, prosecutors, and others such as Sexual Assault Nurse Examiners (SANEs) can 

work together to minimize the number of times sexual assault survivors must recount the 

violence they have experienced. Because victims must re-experience to a significant extent the 

trauma of the harassment each time they tell someone about the harassment, experts such as Dr. 

Kim Lonsway and Sergeant (Retired) Joanne Archambault, who between them have about 5 

decades of research on and practical experience with sexual assault investigations, advise law 

enforcement to develop methods for reducing the number of times victims are interviewed or 

have to recount their victimizations to law enforcement. Such methods include having police 

and SANEs conduct preliminary or comprehensive interviews together and not passing a 

survivor between law enforcement officers for trivial and avoidable reasons like a shift change.6 

24. Instead of minimizing such recounting, Final Rule live hearings increase the retelling—

and reliving—victims must endure during the investigation, potentially twice as many times as in 

civil rights-based investigations. Moreover, Final Rule live hearings provide fewer privacy 

protections—and therefore greater risk for re-traumatization—than those provided by courts of 

law. Such hearings require complainants to recount their trauma to panels that will almost surely 

include faculty and/or other campus community members, perhaps even a fellow student (if, 

contrary to best practices, the school still puts students on such panels), any one of whom the 

victim may have to interact with later and repeatedly, especially if the school and/or campus are 

small. For example, in a public account of the trauma resulting from such a privacy invasion, 

one that is consistent with many accounts that I have heard from student sexual harassment 

6  JOANNE ARCHAMBAULT & KIM LONS WAY, END VIOLENCE AGAINST WOMEN INT'L, CLEARANCE METHODS FOR 

SEXUAL ASSAULT CASES (March 2020), available at 
hups://www.evawintl.org/Library/DocumentLibraryHandler.ashx?id=34. 
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victims over my 25 years of work in this field, a student described being forced by her school's 

live hearing process to "sit in a room full of Harvard professors as they look[ed] at a magnified 

photo of my backside covered in bruises and broken blood vessels."7  Whereas standard court 

rules would guard against such privacy invasions by prohibiting a judge or jury member who 

lived in a small community with either victim or named harasser from presiding over their trial, 

the Final Rule not only allows such privacy invasions, it actually requires them. 

25. Moreover, because the Final Rule live hearings require direct cross-examination, they 

force complainants not only to recount and relive their trauma while being watched by the 

person(s) they have named as causing that trauma but also to submit to hostile questioning by 

that person's representative. In the case of the Harvard student mentioned above, like many 

other student victims with whom I have worked, the Final Rule would require her to answer 

questions, asked directly by, say, the respondent's fraternity brother or angry parent, with no 

filter for misleading or prejudicial questions, about the magnified injuries to her private body 

parts, all in front of an audience of people who could teach a future class of hers or coach the 

competitive debate team that she intends to join or advise the student newspaper for which she 

wishes to write. 

26. In light of the context already outlined, I am deeply skeptical that any student victim 

would choose to initiate and/or complete any investigation that is structured as the Final Rule 

requires. As a result, most victims will not report the harassment at all, will not name the 

harassers, or will not seek or cooperate with any investigation, all of which will hinder schools' 

efforts to prevent sexual harassment, both generally and with regard to specific harassers. 

7  The Obama White House, Vice President Biden Speaks on Preventing Campus Sexual Assault, YOUTUBE (Apr. 30, 
2014), https://www.youtube.com/watch?v=m6-Fz_VO_Ss. 

14 



27. Even if a victim does proceed with an investigation and decides to participate in a Final 

Rule live hearing, because the Final Rule's requirements are so likely to re-traumatize victims, 

the accuracy of the investigation is likely to be compromised. Research on the neurobiological 

effects of sexual trauma shows that trauma causes human brains to release hormones that 

interfere with the brain's ability to organize memories in the usual, linear, "who, what, where, 

when and how" manner.8  When, for all of the reasons I have already articulated, a live hearing 

causes a traumatic response, the neurobiological effects may interfere with complainants' 

abilities to give an organized, understandable description of what they experienced, which will 

interfere with the accuracy of the fact-finding process. 

28. Disorganized victim testimony caused by normal human brain reactions to trauma that 

have been triggered by Final Rule-mandated live hearing procedures such as direct cross-

examination could appear to contradict or be inconsistent with the victim's previous statements 

about the traumatic event. When fact-finders such as hearing panel members do not know about 

or consider the neurobiological effects of trauma, such inconsistencies could lead to the mistaken 

impression that the victim is not credible. This mistaken impression could then cause a fact-

finder to draw incorrect conclusions about the accuracy of a victim's account, believing that the 

account was fabricated—even though in actuality a traumatic reaction has merely caused a 

temporary disorganization of the victim's memories that will dissipate once the victim feels safe 

and is no longer in a traumatized state. 

29. Direct cross-examination is a particular challenge that adds significantly to these 

detrimental effects on fact-finding accuracy. Based on my research and experience working with 

8  Rebecca Campbell, Rachael Goodman-Williams, & McKenzie Javorka, A Trauma-Informed Approach to Sexual 
Violence Research Ethics and Open Science, 34 J. OF INTERPERSONAL VIOLENCE 4765, 4771 (2019) 
https://journals.sagepub.com/doi/pdf/10.1177/0886260519871530. 
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sexual harassment victims, including preparing them for, sitting with them during, and debriefing 

with them after cross-examination-like questioning, I know that direct cross-examination is 

extremely likely to trigger a traumatic reaction from a victim. Indeed, even indirect cross-

examination, the questioning method overwhelming chosen even by schools that were still doing 

hearings before the Final Rule, is highly stressful. Such questioning almost inevitably causes 

witnesses, especially sexual harassment complainants, to feel attacked and highly unsafe, 

precisely the reaction likely to cause trauma-based neurobiological reactions, to interfere with 

organized memories and testimony, and ultimately to undermine accurate fact-finding. 

30.The mistaken disbelief of victim testimony and resulting fact-finding inaccuracy that 

traumatic reactions triggered by live hearings can cause also feed into stereotypes that sexual 

harassment victims lie about being harassed. My and others' research (most notably research by 

the President of Brooklyn College, Michelle Anderson)9  has documented how ancient legal rules 

that treated the allegations of criminal rape victims with special suspicion have been retained in 

modern culture as gender stereotypes. That is, although these doctrines have been reformed out 

of the black letter law, they continue to affect the enforcement of criminal and other laws dealing 

with sexual harassment and/or violence through stereotypes regarding victims' lack of 

credibility. Under these old doctrines, women who reported being raped were viewed as not 

credible if they were "unchaste," married to their assailant, or could not provide corroborating 

evidence of being raped. Accordingly, juries were given "cautionary instructions" advising them 

to regard the truthfulness of these women's testimony with particular skepticism and suspicion. 

31. When the neurobiological effects of sexual trauma lead victims to recount their memories 

of sexual harassment in a disorganized fashion, thus creating the inaccurate impression that 

9  Michelle J. Anderson, Diminishing the Legal Impact of Negative Social Attitudes Toward Acquaintance Rape 
Victims, 13 NEW CREvi. L. REV. 644, 645 (2010). 
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victims are lying, they can seem to confirm such stereotypes as true rather than based in bias. By 

causing and/or exacerbating a traumatic reaction that inaccurately appears to confirm such 

stereotypes, the Final Rule live hearing requirement perpetuates stereotyping and gender 

discrimination. 

32. Perpetuating such discriminatory and inaccurate stereotypes erects yet another barrier to 

effective prevention of sexual harassment by tapping into deeply ingrained biases that lead to the 

misinterpretation and wrongful dismissal of true and accurate sexual harassment reports as false. 

Enabling such wrongful dismissals allows sexual harassment that is actually occurring to 

continue unchecked. 

Live Hearings are Ineffective and Damaging to Sexual Harassment Prevention 
because They are Harder for Schools to Implement Competently and Accurately, 

Thus Harming Both Complainants and Respondents 

33. In addition to the reasons already articulated, the over 225 campus professionals who 

contributed to the ABA Recommendations rejected the investigation models that the Final Rule 

would mandate because of a host of practical considerations that would make live hearings 

difficult if not impossible for schools to conduct competently and accurately. These 

professionals recognized, and my own research and experience confirms, that incompetently 

conducted investigations harm all of the students involved and ultimately lead to incorrect 

determinations as to whether sexual harassment occurred and, if so, who was responsible for it. 

In the short-term, such incorrect determinations likely would allow harassment actually 

occurring to continue unchecked. In the long-term, incompetent investigations would destroy 

students' and other campus community members' trust in their school's process and lead them to 

ignore, bypass, or challenge it via lawsuits that are likely to be very costly perhaps 

destructively so—to schools. 
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34. My research and experience has repeatedly confirmed that conducting sexual harassment 

investigations competently and accurately requires a lot of training, including in the dynamics 

and scope of the harassment, in trauma-informed practices, in general investigation techniques, 

in the school's policies and procedures, and in relevant legal requirements. Under the civil rights-

based investigation models, a school can contract with professionals who already have such 

expertise and/or train a limited number of existing employees to be responsible for multiple 

investigations (including ones not involving sexual harassment). Such concentrated use of 

training resources, as well as the repeated use and practice of the necessary investigation skills, 

will allow even initially inexperienced investigators to develop expertise and improve the quality 

of their investigations relatively quickly. Moreover, even though hiring professional investigators 

is a substantial initial investment, schools benefit substantially from that investment. 

35. In addition, my research and experiences indicate that the Final Rule live hearing 

requirement, combined with the structural realities of how schools are organized and operate, 

will force schools to staff hearing panels in a manner that will likely reduce the competence and 

accuracy of their determinations. I know of no school—not even the richest private institution—

that has or would hire multiple employees to serve exclusively as hearing panel members. 

Instead, schools assign service on hearing panels to existing employees, the vast majority of 

whom the school hired to do jobs completely unrelated to sexual harassment (e.g. teach and 

conduct research in biochemistry or manage the school's course registration process). As with 

most extra responsibilities assigned to school employees on top of their regular jobs, the school 

will feel obliged to limit the time the employee must serve in such a capacity. Indeed, most 

schools assign all extra "service" of this kind on an annual, rotating basis, and would see no 

reason to treat sexual harassment hearing panels differently. In such a context, Final Rule live 
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hearings would require schools to train a new group of employees in the long list of topics noted 

above every year. 

36. Moreover, because of these employees' almost complete lack of knowledge in the topics 

listed above, even basic training will require significant resources. Despite this expense, at the 

end of panel members' rotation, they will be replaced by other untrained faculty and staff, and 

the school will have to start the training process anew, expending more resources, with new 

panel members. 

37. Under such circumstances, schools will get little to no return on their investment in 

training. If sexual harassment complaints are rare during employees' short time on a panel, they 

will not have sufficient opportunity to develop competence in the training topics, nevermind 

develop expertise. Even if there are multiple harassment complaints in a year, in order to 

maintain staff morale the school will likely avoid saddling a single employee with multiple 

sexual harassment hearings. Any school that has conducted such hearings understands that they 

are at least unusually exhausting for panel members and at worst can subject panel members to 

secondary trauma, burdens that are likely to be exacerbated for employees who are assumed to 

have or actually have needed cultural and/or linguistic skills (due, for instance, to their gender, 

race, national origin, or sexual orientation). 

38. Under such circumstances, the risks of panel members committing errors that could cause 

harm to either or both complainants and respondents increase significantly. Such errors are not 

uncommon, as the many lawsuits filed by both student victims and named harassers in recent 

years demonstrate. Indeed, based on my review of the descriptions of allegedly mishandled 

sexual harassment investigations, provided by allies of students disciplined for harassment, in 

support of the Final Rule, I predict that the Final Rule will lead to more of the type of alleged 
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mishandling complained of by these allies. I make such a prediction because these accounts do 

not describe investigations that led to wrongful results because of structural unfairness to 

respondents in the investigation process. At most, these accounts point to incompetent 

investigations and errors in applying rules and policies that would be fair if properly applied. 

For instance, an allegation that a school failed to give notice of an investigation to a named 

harasser alleges that the school made an error that violated already existing laws such as the 

Clery Act, not that those laws are structured unfairly. 

39. My review of such allegations as well as my research and experience working with 

hundreds of campus professionals convinces me that forcing highly legalistic changes to 

established rules and policies, as the Final Rule does, will only create more risk of errors and 

mishandling by employees who lack even rudimentary legal training and who were already 

struggling, under much more simple and less legalistic rules, to conduct such investigations 

competently. Indeed, instead of providing procedures that can be easily understood and correctly 

applied by non-lawyers, the Final Rule requires procedures that are more complex, legalistic, and 

confusing even than many court rules. A comment filed by ninety-three law professors, 

including myself, in response to the proposed rule, raised no fewer than eighty legal ambiguities 

and questions created by the proposed rule,1°  including parts of the proposed rule that are 

virtually unchanged in the Final Rule. If even lawyers and those responsible for educating and 

training future lawyers view the Final Rule's mandated procedures as so excessively confusing, 

how can those with no legal training be expected to competently comply with them and conduct 

accurate investigations? In these circumstances, the Final Rule is virtually guaranteed to lead to 

Comment from 73 Law Professors Regarding Proposed Rule "Nondiscrimination on the Basis of Sex in Education 
Programs or Activities Receiving Federal Financial Assistance" to Office of Civil Rights, Dep't of Educ., (Feb. 19, 
2019), https://www.regulations.govidocument?D=ED-2018-0CR-0064-11900 (updated with additional signatures 
for a total of 94 law faculty at https://www.regulations.gov/document?D=ED-2018-0CR-0064-17567). 
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more errors and mishandling of the kind that respondents and their allies allege is already 

occurring. 

40. The highly legalistic nature of the Final Rule live hearing requirement will also likely 

harm complainants and respondents in sexual harassment investigations who do not have the 

resources to hire lawyers to advise them and help them navigate the process. Students without 

the resources to hire lawyers to advise them can be both complainants and respondents, so this 

inequality can exist not only between complainants and respondents in a particular case but also 

between respondents and between complainants over a range of cases. I know from my service 

on the 2014 Clery Act Negotiated Rulemaking Committee that many schools adopted rules 

restricting advisers who accompany students through disciplinary processes from talking in 

hearings and meetings in order to minimize such inequalities between students. Final Rule live 

hearings would strip away such equalizing policies and instead exacerbate income disparities and 

inequalities between students, leaving students who cannot afford an attorney to navigate a 

legalistic process without the knowledge or training required. Furthermore, recall that the hearing 

panel in the Final Rule Live Hearing investigation model plays a passive role with regard to fact-

finding: panel members simply consider evidence presented to them by the parties; they do not 

do their own investigation like fact-finders do in the civil rights-based models. With so much 

riding on their ability to present evidence that proves their account of the facts, complainants and 

respondents who cannot afford attorneys will almost certainly have their ability to effectively 

argue their case compromised. 

41. Resource disparities between schools will also be exacerbated by the Final Rule live 

hearing requirement. Schools will rightly see a need to hire lawyers to run their hearings so that 

their employees are not placed in the difficult position of acting as judges without legal training 
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and managing attorneys who have more legal or judicial training, experience, or skills than they 

do. However, many schools, including many minority-serving and commuter/community 

colleges, cannot afford in-house lawyers. The Final Rule puts such schools in a difficult if not 

impossible position. In contrast, the civil rights-based investigation models are more likely to 

protect all students and be manageable for all schools, regardless of income level, because these 

models can be—and, in many workplaces, they are—competently navigated by non-lawyers. 

42. Every additional expense, inefficiency, and practical difficulty a school faces in 

investigating sexual harassment complaints reduces the likelihood that it will conduct the 

investigation competently and come to an accurate determination as to whether harassment 

occurred and who was responsible for it. For the reasons already explained, incompetent 

investigations and inaccurate determinations of responsibility reduce schools' abilities to prevent 

sexual harassment. Because Final Rule live hearings pile many expenses, inefficiencies, and 

practical difficulties on top of the already difficult challenges schools face in investigating sexual 

harassment complaints, they counteract Title IX's goal of preventing sexual harassment. 

Conclusion 

43. In sum, my research and over 25 years of experience working to prevent sexual 

harassment in education confirms that the live hearings required by the Final Rule will make 

schools less able to prevent sexual harassment, thus leading them to perpetuate gender 

discrimination in education in violation of Title IX. The ABA Recommendations and the 

hundreds of campus professionals and sexual harassment prevention experts were right to reject 

the Final Rule live hearings in favor of the Civil Rights Investigative Model and the Civil Rights 

Hybrid. I submit this declaration in support of the litigation challenging the Final Rule because, 
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in my expert opinion, the Final Rule will lead to more sexual harassment and therefore more 

gender discrimination in our nation's schools, a result exactly contrary to the purpose of Title IX. 

44. I declare under penalty of perjury that the foregoing is true and correct.

Executed on July 23, 2020 (b)(6) 

Nancy Chi Cantalupo 
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Comment from 93 Law Professors Regarding Proposed Rulemaking 
Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving 

Federal Financial Assistance 
Office of Civil Rights, Department of Education 

ED-2018-0CR-0064 

This proposed rulemaking with regard to the treatment of sexual harassment under Title 
IX raises a wide range of substantive problems; many of its provisions obstruct, rather than 
effectuate Title IX, and rest on inaccurate descriptions of relevant Supreme Court decisions or 
exceed the regulatory authority of the Department. This comment raises a distinct type of 
objection to the proposed regulation: that in a large number of important respects the proposal is 
so unclear as to provide insufficient guidance to recipients about their new obligations, to victims 
and alleged harassers regarding their rights and responsibilities, and to the public as a whole as to 
what is being proposed. 

Because Title IX, which is the basis of the Department's rulemaking authority, is 
spending clause legislation, it is essential that any regulation make clear to recipients what 
obligations they are assuming if they accept federal financial assistance. Rather than regulating 
schools or other educational institutions broadly, Title IX instead requires institutions which 
accept federal educational assistance to agree to comply with specific conditions that are 
attached to that funding. The requirement of clarity is not controversial; indeed, the NPRM itself 
notes that recipients are entitled to clear notice of their obligations under Title IX. The NPRM 
relies on this principle for its requirement that a recipient need not do anything at all about 
specific instances of sexual harassment until and unless the appropriate official gets certain 
specific information about that harassment. But in many respects the proposed regulation itself 
creates confusion instead of clarity. Its newly devised, inter-related provisions pose a large 
number of novel questions regarding what a recipient would have to do if the regulation were 
finalized. As proposed, these provisions make it impossible for even experienced attorneys to 
advise a recipient on its compliance with Title IX with any confidence regarding what the 
answers to those questions may be or what the recipient would be obligated to do if it accepts 
federal financial assistance. That uncertainty is particularly serious because the Department is 
proposing to issue regulations, rather than issue a less formal and less binding guidance. 

Clarity is especially important because of the contentious nature of sexual harassment 
claims. Complainants and respondents usually have a substantial personal stake in any report of 
sexual harassment that a recipient addresses. Whatever a recipient does, either the complainant 
or the respondent is likely to object or challenge, and complainants and respondents alike have 
with significant frequency sued recipients because of the manner in which a sexual harassment 
complaint was handled. In this context, uncertainty about the meaning of a Title lX regulation is 
certain to provoke increased and more intractable litigation. When an ambiguous provision bears 



on a recipient's action in a particular case, the party unhappy with the outcome has every reason 
to focus on that provision and to argue that the recipient's action was inconsistent with the 
correct interpretation. Uncertainty about the meaning of applicable regulations will significantly 
increase the grounds on which potential plaintiffs and their attorneys will see a basis for 
litigation, and will multiply the issues in those cases. 

Clarity is also essential because the Department proposes to issue binding and highly 
specific regulations, rather than more generally phrased Guidelines. Past experience with earlier 
guidances demonstrates the great difficulty in framing standards whose meaning would be clear, 
and sensible, in the wide variety of circumstances in which sexual harassment, and sexual 
harassment complaints, can arise. Because of the binding and specific nature of the proposed 
regulation, uncertainty about the meaning of each word and phrase, and about the inter-
relationship of provisions, can be highly problematic. This ill-considered approach denies 
recipients flexibility in applying broadly framed guidelines to unforeseen situations and replaces 
that freedom with vexing issues of construction. Because much of this regulatory scheme has 
been made up out of whole cloth, the Department has no body of experience illustrating the 
practical questions that have arisen out of similarly schemes. 

Clarity is vital to sexual harassment victims and students accused of sexual harassment as 
well. In the past, although some institutions have made earnest efforts to prevent and correct 
sexual harassment, other schools turned a blind eye to sexual harassment, looking for ways to 
avoid taking serious action, or even any action, on a complaint, and in some instances ignoring 
pervasive ongoing sexual misconduct. Others have found it difficult to find the resources to learn 
about what Title IX requires and to adjust their policies, procedures, services, and prevention 
programs in a manner that both complies with their Title IX obligations and responds to their 
institution's and community's needs related to this harassment. This history, both recent and 
longstanding, has led some schools to fail to comply with Title IX in ways that harm both 
victims and accused students. Because the proposed regulations could be interpreted to forbid 
some steps to prevent and correct sexual harassment, those officials who would prefer to do as 
little as possible about sexual harassment will be able to find language throughout these 
proposals that could be construed as providing a federally-endorsed excuse for inaction. More 
importantly, the larger group of institutions that have relatively recently devoted significant 
resources to understanding and meeting their obligations under Title IX—in some cases making 
and correcting errors along the way that harmed both victims and accused students—will have to 
redo almost all of that work to adjust to a new legal landscape that not only is drastically changed 
but also lacks clarity. The lack of clarity, in particular, will virtually guarantee that such 
institutions will make even more costly errors, potentially harming accused students, student 
victims, or both, as they struggle to understand and adjust to these shifting regulatory sands. 



Uncertainty about the meaning of the proposed regulations has also seriously undermined 
the notice and comment process. At recipient institutions, lawyers and non-lawyers alike are 
struggling to understand what their schools would be required, forbidden, and permitted to do 
under the proposal. They are finding it difficult to comment on the proposed regulations except 
in general terms because many specific details are unclear. Neither recipients nor any other 
interested parties should be asked to imagine all the possible meanings of dozens of inter-related 
provisions, and then offer comments on each hypothetical and combination of hypotheticals. 

We set out below 80 material questions that we have been able to identify about specific 
provisions in the proposed regulation. It may well be that the Department never thought about 
some of these issues when it issued the proposal; that would, in a sense, be understandable 
because it appears that this entire regulatory scheme was created out of whole cloth, with little 
evidence of experience regarding how a particular provision might work in practice, how 
provisions would inter-relate, or what particular terms would mean in the real world. Provisions 
with wording that seems straightforward in the abstract are often vexingly unclear when read in 
light of the wide variety of problems of sexual harassment that actually occur at educational 
institutions, and of the manner in which those institutions address other types of misconduct. 
The time for the Department to figure all this out is before the regulation is promulgated, indeed, 
it is before the public is asked to comment on the proposal. 

Questions Regarding The Meaning of 

The Proposed Regulation  

Promm and Activity 

1) If a victim is sexually assaulted by a fellow student outside of a recipient's education 
program or activity, but the accused rapist's subsequent presence in that program or 
activity (e.g., on campus) creates a hostile environment in the program or activity that 
effectively denies the victim equal access to the education program or activity, does that 
combination of circumstances constitute "sexual harassment in an education program or 
activity" under sections 106.44(a), 106.44(b)(4) and 106.45(b)(3)? 

2) If a victim is sexually assaulted by a fellow student outside of a recipient's education 
program or activity, and the victim is thereafter, in the program or activity, taunted or 
otherwise harassed with regard to that assault, must the recipient take into account the 
earlier sexual assault in determining whether the harassment effectively denied the victim 
equal access to the program or activity and thus constituted sexual harassment, as defined 
in section 106.30, in that program or activity under sections 106.44(a) and 106.44(b)(4) 
and 106.45(b)(3)? 



3) If a recipient ordinarily exercises disciplinary power over student misconduct outside a 
program or activity, may the recipient decline to do so if the misconduct is sexual 
harassment, or would making such a gender-based exception constitute discrimination on 
the basis of sex in violation \of section 106.31 and/or Title IX itself? For example, if 
under its student code a recipient would punish a student for assaulting another student 
outside a program or activity, may the recipient ignore student-on-student sexual assault 
outside its education program or activity? 

4) If a recipient chooses to address a complaint involving sexual harassment that did not 
occur in a program or activity, do the proposed regulations impose any standards or 
procedures to be followed in doing so? If so, what are those standards and/or 
procedures? 

5) Title IX forbids discrimination "under" an education program or activity. Sections 
106.44(a) and 106.44(b)(2) refer to sexual harassment "in" an education program or 
activity, and section 106.45(b)(3) refers to sexual harassment "within" a program or 
activity. Do "in" and "within" in those proposed sections mean something different than 
"under" in Title IX, and if so what is the difference in meaning? 

6) Title IX forbids "discrimination" under an education program or activity. Sections 
106.44(a) and 106.44(b)(2) refer to "sexual harassment" in an education program or 
activity. If sexual harassment occurred outside an education program or activity, but 
resulted in discrimination under the education program or activity, would a recipient be 
required to respond to that situation? 

7) Under Title IX an individual may not be "excluded" from a federally assisted program or 
activity on the basis of gender. If a recipient knows that sexual harassment which did not 
occur "in" its education program or activity nonetheless effectively excludes the victim 
from equal access to that program or activity, is the recipient required to respond? 

Sexual Harassment and Equal Access 

8) If a recipient chooses to address a complaint involving unwelcome conduct on the basis 
of sex that did not effectively deny the complainant equal access to the recipient's 
education program or activity, and that is not otherwise "sexual harassment' as defined in 
section 106.30, do the proposed regulations impose any standards or procedures to be 
followed in doing so? If so, what are those standards and/or procedures? 

9) If a recipient exercises disciplinary power over student misconduct that does not affect 
the complainant's access to its program or activity, may the recipient decline to do so for 



sexual harassment, or would making such a gender-based exception constitute 
discrimination on the basis of sex in violation of section 106.31 or Title IX itself? For 
example, if under its student code a recipient would punish a student for harassing 
another student even if the harassment did not affect access, may the recipient refuse to 
respond to sexual harassment unless it affects equal access? 

Quid Pro Quo Harassment 

10) Under section 106.30 an employee "conditioning the provision of an aid, benefit, or 
service of the recipient on an individuals' participation in unwelcome sexual conduct" is 
sexual harassment per se, regardless of whether or not it effectively denied that individual 
equal access to the recipient's education program or activity. Does "conditioning" in 
section 106.30 mean 
(a) only an express quid pro quo demand, 
(b) a subjective intent on the part of the employee to deny the aid, etc., if the individual 
refuses to participate, even if not communicated at the time, 
(c) action by the employee which the individual reasonably perceived to contain a threat 
of denial of an aid, etc., and/or 
(d) withholding an aid, benefit or service because an individual declined to participate in 
unwelcome sexual conduct? 

Retaliation 

11) Does the act of retaliating against an individual because he or she declined to participate 
in or objected to unwelcome conduct on the basis of sex constitute misconduct to which a 
recipient must respond because that retaliation itself would constitute unwelcome conduct 
on the basis of sex under section 106.30, e.g. in light of Jackson v. Birmingham Bd. of 
Ed., 544 U.S. 167 (ZOOS)? 

12) If a recipient has a policy forbidding false statements in connection with an investigation, 
section 106.45(b)(2)(i)(B) requires that the policy to be disclosed to the complainant and 
respondent. If a recipient has a policy forbidding retaliation against an individual for 
reporting or filing a formal complaint about sexual harassment, or for providing 
information in connection with an investigation of sexual harassment, what, if any, is the 
recipient's duty to disclose this policy? Would it be inconsistent with the requirement of 
"equitable" treatment in section 106.8(c) and 106.45(b)(1)(i) for the recipient to fail to 
disclose that policy? 

13) How does the limitations under section 106.45(b)(3)(iii), that prohibits a recipient from 
restricting "the ability of either party to discuss the allegations under investigation or to 



gather and present relevant evidence" interrelate to the obligation to prevent and address 
retaliation? For example, may a respondent have a private investigator speak to large 
numbers of campus community members to obtain information about his or her sexual 
history? 

Knowledge by A Person With Authority To Institute Corrective Measures 

14)If a recipient has actual knowledge that a student or employee has been subjected to 
unwelcome conduct on the basis of sex, or of an allegation of such misconduct, but does 
not know whether or not the misconduct effectively denied the victim equal access to the 
recipient's education program or activity, must the recipient respond under sections 
106.44(a) and 106.44(b)(4), at least to seek the missing information? If the recipient 
need not and chooses not to respond to that unwelcome conduct or an allegation thereof, 
does the respondent have an obligation to inform the complainant of the nature of the 
missing and needed additional information regarding denial of equal access? 

15)If a recipient has actual knowledge that a student or employee has been subjected to 
sexual harassment as defined in section 106.30, but does not know whether or not the 
sexual harassment occurred in the recipient's education program or activity, must the 
recipient respond under sections 106.44(a) and 106.44(b)(2), at least to seek the missing 
information? If the recipient need not and chooses not to respond to that sexual 
harassment or an allegation thereof, does the recipient have an obligation to inform the 
complainant of the nature of the missing and needed additional information regarding 
whether the sexual harassment occurred in its educational program or activity? 

16)Is a recipient required to notify employees and students, in light of the definition of 
recipient in section 106.30, that it is not obligated to address sexual harassment in its 
education program or activity if the harassment is only reported to a person who lacks 
authority to institute corrective measures? 

17)Must a recipient notify employees and students as to the identity of the persons who have 
authority to institute corrective measures within the meaning of section 106.30? 

18)Is a recipient required to notify employees and students when a person to whom they 
could ordinarily take complaints, such as a dormitory resident adviser, a coach or a 
counselor, is not a person with authority to institute corrective measures under section 
106.30? 

19)Must a recipient direct any of its employees who have knowledge of what could be 
sexual harassment (or an allegation thereof), but who are not themselves persons with the 



authority to institute corrective measures, to notify (in the absence of a request for 
confidentiality) a person who does have authority to institute corrective measures? If so, 
which employees must be so directed? 

20)Under section 106.8(c), which requires that a recipient notify students and employees 
regarding how to report sex discrimination and how to file a complaint of sex 
discrimination, must the person to whom reports or complaints are to be made be a 
person with authority to institute corrective measures within the meaning of section 
106.30? 

Informal Resolution 

21) If a recipient is required only to provide the "parties" with written notice regarding the 
informal process, would parties mean the complainant and respondent as defined by 
section 106.44(e)(2) & (3) only? If so, what if one or both of the complainant and 
respondent is a minor or person who is legally incompetent? Would parents and/or 
guardians get such notice as required under § 106.45(6)? 

Formal Complaint 

22)If an individual makes a complaint that is not a formal complaint as defined in section 
106.30, because it is an oral complaint or an unsigned written complaint, and the 
recipient declines to treat it as a formal complaint, would it be clearly unreasonable under 
section 106.44(a) and 106.44(b)(4) for a recipient to fail to notify the complainant that it 
is declining to do so, or to fail to notify the complainant as to what additional action the 
complainant must take to file a formal complaint? 

23)Does the duty in section 106.44(a) and 106.44(b)(4) to not respond with deliberate 
indifference require a recipient to advise a complainant that the handling of a complaint 
will be subject to different requirements, procedures or standards depending on whether 
or not the complaint is written and signed, and thus a formal complaint governed by 
section 106.45, or a non-formal complaint subject only to the general requirement in 
section 106.44(a) and 106.44(b)(4) that the recipient not act with deliberate indifference? 
If so, to what extent must the recipient explain the differences in procedures? If such 
notification is not required, is it permissible? 

24) If a written and signed complaint alleges sexual harassment in the recipient's education 
program or activity, but does not specifically request initiation of the recipient's 
grievance procedures as required by the definition of formal complaint in section 106.30, 
and the recipient declines to treat it as a formal complaint, do sections 106.44(a) and 



106.44(b)(4) require the recipient to notify the complainant that it is doing so, and to 
notify the complainant as to what additional language is needed to turn the complaint into 
a formal complaint? 

25)If a recipient understands that individuals complaining about sexual harassment are 
deterred from or uncomfortable making signed written statements, must the recipient treat 
oral complaints, or non-signed written complaints, as formal complaints so long as they 
are made to the official to whom formal complaints would be made? 

26)If an institution of higher education notifies a person asserting sexual harassment that he 
or she can file a formal complaint, and offers supportive measures as defined in section 
106.30, must the institution notify that person that if he or she accepts any supportive 
measure, the institution will under section 106.44(b)(3) be absolved of any further 
responsibility to address the asserted sexual harassment? 

27)Do sections 106.44(a) and 106.44(b)(4) forbid an employee of a recipient from 
discouraging or delaying an individual from filing a formal complaint or from otherwise 
reporting what could be sexual harassment? 

28)If a person authorized to institute corrective measures knows of sexual harassment (as 
defined in section 106.30), or allegations or a report of such sexual harassment, in a 
recipient's education program or activity, but no formal complaint as defined in section 
106.30 is filed, do the regulations establish any standard regarding how the recipient must 
respond other than the general requirement in sections 106.44(a) and 106.44(b)(4) that 
the response must not be "deliberately indifferent"? 

29)If a student gives to a person authorized to institute corrective measures a document 
alleging that he or she was subjected to sexual harassment (as defined in section 106.30) 
by a respondent about conduct within the recipient's education program or activity and 
requesting initiation of the recipient's grievance procedure consistent with section 
106.45, is the recipient required by section 106.44(a) or 106.44(b)(4) to conduct an 
investigation? 

30)If a student makes a verbal report to a person authorized to institute corrective measures 
alleging that he or she was subjected to sexual harassment (as defined in section 106.30) 
by a respondent about conduct within the recipient's education program or activity and 
requesting initiation of the recipient's grievance procedure consistent with section 
106.45, is the recipient required by section 106.44(a) or 106.44(b)(4) to conduct an 
investigation? 



Training 

31)Section 106.45(b)(1)(iii) requires that coordinators, investigators, and decision-makers 
receive training on "the definition of sexual harassment." As used in this section, does 
"sexual harassment" refer to 
(a) sexual harassment as defined in section 106.30, 
b) sexual harassment as defmed in "the recipient's sexual misconduct policy," which 
under section 106.45(b)(2)(i)(B) is the standard about which the parties are notified, and 
which under sections 106.45(b)(4)(ii)(A) and 106.45(b)(4)(ii)(D) is the standard that the 
decision-maker applies, or 
(c) both. 

32)If the scope of the sexual harassment forbidden by the recipient's sexual misconduct 
policy is broader than the definition of sexual harassment in section 106.30, must 
coordinators, investigators and decision-makers be trained on the narrower section 106.30 
definition? If the scope of the sexual harassment forbidden by the recipient's sexual 
misconduct policy is broader than the definition of sexual harassment in section 106.30, 
under what circumstances would a coordinator, investigator or decision-maker apply the 
narrower section 106.30 standard? 

Mandatory Dismissal 

33)If, following the filing of a formal complaint, a recipient concludes that a complainant is 
the victim of ongoing unwelcome conduct on the basis of sex (for example, his or her 
teacher on made several lewd remarks to the complainant) but the conduct has not yet 
continued long enough to effectively deny the victim equal access to the recipient's 
education program or activity and thus constitute sexual harassment as defined in section 
106.30, is the recipient required, or permitted, to dismiss the complaint under section 
106.45(b)(3), and to compel the victim to endure the continuing unwelcome conduct on 
the basis of sex until it has reached the point at which that misconduct effectively denies 
the victim equal access to the recipient's program or activity, at which time a new formal 
complaint could be filed and would be acted on? 

34)Prior to dismissing a formal complaint under section 106.45(b)(3), does the requirement 
in sections 106.b(c) and 106.45(b)(1)(i) that a recipient handle a complaint in an 
"equitable" manner, the requirement in sections 106.44(a) or 106.44(b)(4) that a recipient 
not act with deliberate indifference, or the requirement in section 106.45(b)(1)(iii) that 
officials be trained to "ensure due process for all parties," require that the recipient first 
(a) notify the complainant that it is considering such a dismissal, 



(b) notify the complainant of the relevant standard regarding the meaning of "sexual 
harassment" or "in an education program or activity," and/ or 
(c) provide the complainant an opportunity to adduce argument or evidence to show that 
dismissal would not be warranted under those standards? 

35)If a recipient dismisses a complaint under section 106.45(b)(3), must the recipient 
provide the complainant with a written explanation of that decision, including a statement 
of any findings of fact supporting the decision? 

36)If a recipient permits a respondent to appeal a determination of responsibility, must the 
respondent permit a complainant to appeal a dismissal under section 106.45(b)(3), and if 
so must the recipient notify the complainant of that right? 

37)If whether a formal complaint is subject to dismissal under section 106.45(b)(3) turns on 
a dispute of material fact, must that dispute be resolved under the general standards and 
procedures in section 106.45, or should or may the recipient use some other standard and 
procedure? 

38)If a recipient, as required by section 106.45(b)(3), dismisses a formal complaint because 
the conduct did not constitute sexual harassment as defined in section 106.30, may the 
recipient then entertain under its own code a new complaint regarding the misconduct 
alleged, so long as that new complaint is not a formal complaint as defined in section 
106.30? 

39)If a recipient, as required by section 106.45(b)(3), dismisses a formal complaint because 
the conduct did not occur in an education program or activity, may the recipient then 
entertain under its own code a new complaint regarding the misconduct alleged? 

40)Sections 106.44(a) and (b)(1) refer to "sexual harassment" in an education program or 
activity. Section 106.45(b)(3) refers to "conduct" in an education program or activity. 
Title IX refers to "discrimination" in an education program or activity. Do "sexual 
harassment" and "conduct" mean the same thing? Do they mean the same thing as 
"discrimination"? For example, if a sexual assault outside the education program or 
activity combined with the subsequent presence of the perpetrator in the program or 
activity to discriminate against the victim, would that be within the scope of section 
106.45(b)(3)? 



Interim Protective Measures 

41) Do the proposed regulations in any way restrict what interim measures a recipient may 
take with regard to sexual harassment in an education program or activity prior to a 
determination of responsibility at the conclusion of the grievance process? 

42) Is a recipient barred (e.g. by section 106.44(d)) from putting a student employee on 
administrative leave prior to a determination of responsibility? If so, 
(a) Does "student" include a regular employee who is taking any class? 
(b) Does "student" include a graduate student employee who has completed all 
coursework and oral examinations, but still has to complete his or her thesis or 
dissertation? 
(c) Does this rule preclude consideration of a pending complaint of sexual harassment, or 
a prior report of sexual harassment that was not resolved on the merits, in determining 
whether to hire a student as an employee or to renew his or her appointment? 
(d) Does this bar apply even though the school under its own procedures might put a 
student employee on administrative leave for misconduct other than sexual harassment? 
(e) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the unwelcome conduct on the basis of sex did not effectively deny a 
person equal access to the recipient's education program or activity and/or was not 
otherwise within the section 106.30 definition of sexual harassment? 
(f) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the sexual harassment did not occur in a program or activity? 

43) Is a recipient barred (e.g., by the definition of supportive measures in section 106.30) 
from taking any disciplinary action against a respondent for sexual harassment in its 
education program or activity prior to a determination of responsibility? If so: 
(a) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the unwelcome conduct on the basis of sex did not effectively deny a 
person equal access to the recipient's education program or activity and/or was not 
otherwise within the section 106.30 definition of sexual harassment? 
(b) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the sexual harassment did not occur in a program or activity? 
(c) Does the bar apply to interim disciplinary action for sexual harassment even though 
the recipient takes interim disciplinary action for other conduct code violations? 
(d) May a respondent challenge an interim facially non-disciplinary action on the ground 
that the recipient's covert motive for taking that action was to discipline the respondent? 



44) Do the proposed regulations in any way restrict what interim measures a recipient may 
take with regard to sexual harassment in an education program or activity prior to a 
determination of responsibility at the conclusion of the grievance process? 

45) Is a recipient barred (e.g., by section 106.44(c)) from removing a respondent from its 
education program or activity on an emergency basis for sexual harassment in that 
program or activity unless that recipient determines that the respondent poses an 
"immediate threat" to the health or safety of students or employees? If so: 
(a) What does "safety" mean, e.g., is it any crime? Could it encompass non-criminal 
activity? 
(b) What does "health" mean, e.g., would it include the mental health of the complainant? 
(c) What does "immediate" mean, e.g. must a recipient afford a hearing to a removed 
respondent in a shorter period of time ("immediate") than the period of time within which 
the recipient must afford a complainant a hearing ("reasonably prompt" under section 
106.45(b)(1)(v))? 
(d) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the unwelcome conduct on the basis of sex did not effectively deny a 
person equal access to the recipient's education program or activity and/or was not 
otherwise within the section 106.30 definition of sexual harassment? 
(e) Does the bar apply to misconduct that is otherwise outside the scope of the proposed 
regulations because the sexual harassment did not occur in a program or activity? 
(f) Does the additional requirement that a post-removal opportunity to challenge the 
removal be provided "immediately" mean that a removed alleged sexual harasser is 
entitled to an opportunity to be heard in a shorter period of time than the "prompt" time 
frame for acting on a complaint by an alleged sexual harassment victim? 

46) Are recipients barred (e.g., by the definition of supportive measure in section 106.30) 
from imposing interim non-mutual no-contact orders (e.g., permitting a student to contact 
a faculty member respondent, but not vice versa). If so, does the bar apply to misconduct 
that is otherwise outside the scope of the proposed regulations, because the unwelcome 
conduct on the basis of sex did not effectively deny a person equal access to the 
recipient's education program or activity and/or was not otherwise within the section 
106.30 definition of sexual harassment, or because the sexual harassment was not in the 
recipient's education program or activity? 

47) Is the presumption of non-responsibility in section 106.45(b)(1)(iv) and section 
106.45(b)(2)(i)(B) conclusive until there has been a determination regarding 
responsibility at the conclusion of the grievance process, i.e. does it preclude a recipient 
in deciding whether to provide some interim protective measure from making a 
preliminary determination of responsibility? If so, does that bar apply to unwelcome 



conduct on the basis of sex that is not otherwise within the scope of the proposed 
regulations because the respondent's unwelcome conduct on the basis of sex that did not 
effectively deny a person equal access to the recipient's education program or activity 
and was not otherwise within the section 106.30 definition of sexual harassment, or to 
sexual harassment did not occur in a program or activity? 

Clear and Convincing Evidence Standard 

48) In resolving a complaint of sexual harassment, does section 106.45(b)(4)(i) permit a 
recipient to apply a clear and convincing evidence standard even though the recipient 
instead uses a less-demanding preponderance of the evidence standard for 
(a) all other student conduct code violations, 
(b) all or some other complaints of harassment by students, 
(c) all or some other complaints of discrimination by students, 
(d) all or some other conduct code violations by students that carry the same maximum 
disciplinary sanction, 
(e) a complaint that the individual who alleged sexual harassment had made an inaccurate 
statement? 

49) Under section 106.45(b)(4)(i), a recipient may not use a preponderance of the evidence 
standard unless it uses that standard for "conduct code violations that do not involve 
sexual harassment but carry the same maximum disciplinary sanction." Does this bar to 
the use of the preponderance standard apply when a clear and convincing standard is used 
for 
(a) all conduct code violations that carry the same maximum disciplinary sanction, 
(b) a majority of conduct code violations that carry the same maximum disciplinary 
sanction, 
(c) more than one but less than a majority of conduct code violations that carry the same 
maximum disciplinary sanction, or 
(d) even a single other conduct code violation that does not involve sexual harassment but 
carries the same maximum disciplinary sanction? 
(e) a penalty phase only (such as to impose expulsion), but not for lesser penalties or to 
make findings of whether misconduct occurred, 
(0 student infractions that are governed under a separate policy from the student conduct 
code (such as an honor code), but not for misconduct governed by the student conduct 
code, 
(g) student conduct code violations, but not for other forms of discrimination and 
harassment by students? 



50) Does this bar apply to complaints about unwelcome sexual conduct that are not otherwise 
within the scope of the proposed regulation because the conduct was not sexual 
harassment as defined in section 105.30, or because the sexual harassment did not occur 
in the recipient's education program or activity? 

51) Under section 106.45(b)(4)(i), a recipient must "apply the same standard of evidence for 
complaints against students as it does for complaints against employees." Is a recipient 
required to use a clear and convincing standard for complaints of sexual harassment by 
students if a clear and convincing standard is applied to 
(a) all complaints against employees, 
(b) complaints against a majority of employees, 
(c) complaints against even a single employee 
(d) complaints about some but not all types of misconduct by employees, 
(e) a complaint about even a single type of misconduct, 
(f) complaints about some forms of employee misconduct, but not complaints alleging 
discrimination and/or harassment by employees towards students, 
(g) complaints about some forms of employee misconduct, but not complaints alleging 
discrimination and/or harassment by employees towards other employees, 
(h) some, but not all, aspects of complaints against employees (e.g., where the 
preponderance standard is used to determine whether misconduct occurred, but a clear 
and convincing standard is required for some forms of discipline against a class of 
employees, such as revoking tenure for tenured faculty)? 

52) Does the bar to applying a preponderance standard to student sexual harassment unless 
the recipient uses that standard for "conduct code violations that do not involve sexual 
harassment but carry the same maximum disciplinary sanction" apply to complaints 
about unwelcome sexual conduct that is not otherwise within the scope of the proposed 
regulation because the conduct was not sexual harassment as defined in section 105.30, 
or because the sexual harassment did not occur in the recipient's education program or 
activity? 

Cross Examination and Questions Under Section 106.45(b)(3)(vi) 

53) Under section 106.45(b)(3)(vii), must a recipient permit all cross-examination questions 
that are relevant and outside the rape shield exclusion? 

54) Under section 106.45(b)(3)(vi), must a recipient ask all questions proposed by a party 
that are relevant and outside the rape shield exclusion? 



55)May a recipient bar a cross-examination question, or refuse to ask a question posed by a 
party, on the ground that it is misleading, e.g. that it assumes a fact not in evidence? 

56)May a recipient bar a cross-examination question, or refuse to ask a question posed by a 
party, on the ground that it is repetitive, e.g. the question has already been asked and 
answered? 

57)May a recipient bar a cross-examination question, or refuse to ask a question posed by a 
party, on the ground that it seeks privileged information, e.g. that it asks a witness what 
he or she told his or her attorney or his or her section 106.45(b)(3)(iv) advisor? 

58)May a recipient bar a cross-examination question, or refuse to ask a question posed by a 
party, on the ground that it is abusive? 

59) Under section 106.45(b)(3)(vii), a decision-maker may not rely on any statement of a 
party or witness if the party or witness "does not submit to cross-examination" at the 
hearing. Does "does not submit to cross-examination" refer to 
(a) a refusal to answer even a single question on cross examination, a refusal to answer a 
significant number of cross-examination questions, or only a refusal to answer all cross-
examination questions, 
(b) all refusals to answer, or only to refusals based on certain objections (e.g. self-
incrimination) but not others (e.g., privacy, attorney-client privilege)? 

60) If a recipient poses questions to a party or witness under section 106.45(b)(3)(vi), and the 
party refuses to answer (e.g., on grounds of self-incrimination), may the decision-maker 
nonetheless rely on the statements of that party or witness? 

Duty of Recipient 

61) Under sections 106.44(a) and 106.44(b)(4), may a recipient instruct its officials that, in 
responding to allegations of sexual harassment in an education program or activity, they 
are not required to make a diligent, good faith effort to identify and correct any sexual 
harassment, but need only to act in a manner that is not clearly unreasonable? 

62) Under sections 106.44(a) and 106.44(b)(4), may a recipient instruct its officials that, in 
responding to a formal complaint of sexual harassment, they may act in a manner that is 
clearly unreasonable (e.g., in assessing the evidence), so long as they comply with the 
procedural requirements of section 106.45 and thus fall into the safe harbor in section 
106.44(b)(1) or section 106.44(b)(2)? 



63) Is sexual harassment (as defined in section 106.30) in an education program or activity of 
the recipient by a student or employee of the recipient against a person in the United 
States a violation of either 
(a) Title IX, 
(b) any existing regulation, or 
(c) the proposed regulation? 
For example, if a college president told an applicant that she would not be admitted 
unless she participated in unwelcome sexual conduct, would that quid pro quo demand 
violate Title IX itself or an existing or proposed regulation? Would the answer depend 
on whether the victim acquiesced and was admitted, or refused and was rejected? 

64) Does intentional discrimination on the basis of sex by a recipient in the manner in which 
it responds to a report or complaint of sexual harassment violate the proposed regulation 
(e.g. section 106.45(a)), an existing regulation, or Title IX itself? If so, would the "safe 
harbor" in section 106.44(b)(1), section 106.44(b)(2), or section 106.44(b)(3) bar such a 
claim? 

65) Does the duty of a recipient under sections 106.44(a) and 106.44(b)(4) to respond to 
sexual harassment in a manner that is not clearly unreasonable apply to the decision-
maker's factual determination as to whether the respondent was responsible for the 
alleged sexual harassment? If so, is that duty inapplicable 
(a) if the recipient follows the procedures in section 106.45 and thus falls within the safe 
harbor in section 106.44(b)(1) or section 106.44(b)(2), or 
(b) because of section 106.44(b)(5)? 

66) Does the duty of a recipient under sections 106.44(a) and 106.44(b)(4) to respond in a 
manner that is not clearly unreasonable apply to the decision maker's determination 
regarding whether, and in what manner, to discipline a respondent whom the decision 
maker concludes is responsible for sexual harassment. If so, is that duty inapplicable if 
the recipient follows the procedures in section 106.45 and thus falls within the safe 
harbor in section 106.44(b)(1) or section 106.44(b)(2)? 

67) Does the duty of a recipient under section 106.44(a) and 106.44(b)(4) to respond to 
sexual harassment in a manner that is not clearly unreasonable include consideration of 
whether the recipient's response may fail to protect individuals other than the 
complainant from future sexual harassment? If so, would the safe harbor in sections 
106.44(b)(1), 106.44(b)(2) or 106.44(b)(3) apply even if the recipient, by failing to do 
more than required by those sections, created a clearly unreasonable risk of sexual 
harassment of others? For example, if a student reported that she had been forcibly raped 
by a faculty member, and then accepted a supportive measure and did not file a formal 



complaint, could the institution be liable if it took no further action and the faculty 
member then forcibly raped another student? 

Delays Regarding Formal Complaints 

68) Section 106.45(b)(1)(v) provides that the existence of concurrent law enforcement 
activity may constitute good cause to extend the timeframe for responding to a formal 
complaint, e.g. suggesting that if law enforcement officials indicate that they are about to 
make public material information regarding an alleged sexual assault. May a recipient 
(a) defer action on a formal complaint until the police close a pending investigation, 
(b) defer action on a formal complaint until the final resolution of a pending criminal 
proceeding, or 
(c) defer action because of concurrent law enforcement activity even when there is no 
substantial reason to believe that law enforcement will soon make public significant 
information relevant to the formal complaint? 

69) Section 106.45(b)(1)(v) requires "reasonably prompt time frames for the conclusion of 
the grievance process." (Emphasis added). Does this provision, or any other provision in 
the proposed regulations, establish any standard regarding how long a recipient may 
delay before initiating its grievance process after it has received a formal complaint that 
"request[s] initiation of the recipient's grievance procedures" (see the definition of 
"formal complaint" in section 106.30)? 

Harassment on Multiple Grounds 

70) If a formal complaint alleges that the complainant was harassed both because of gender 
and because of some other characteristic (e.g., repeatedly subject to an epithet that was 
both misogynistic and racist, or abusive action with multiple motives), does the 
mandatory dismissal provision in section 106.45(b)(3) require the recipient to dismiss 
that aspect of the complaint asserting the non-gender aspect of the harassment, and deal 
with the two aspects of the harassment in separate proceedings? 

71) If not, in the investigation and resolution of that formal complaint, 
(a) would any requirement of clear and convincing evidence, under section 106.45(b)(4), 
apply to the non-gender aspect of the complaint, 
(b) would any limitations on interim remedies apply to the non-gender aspect of the 
complaint, or 
(c) would the right of cross-examination, under section section 106.45(b)(3)(vii), apply to 
the non-gender aspect of the complaint? 



Remedial Action by Recipient 

72) Section 106.45(b)(1)(i) requires that remedies "must be designed to restore or preserve 
access to the recipient's program or activity." Is a recipient required to take any remedial 
or other action if, when the determination of responsibility is finally made, no action to 
restore or preserve access is relevant because 
(a)the student complainant has graduated, 
(b)the student complainant has withdrawn from the school and does not wish to return, 
(c) the student complainant is no longer in a class with the respondent teacher, or 
(d)the employee-complainant has resigned and does not wish to return? 

73) Does the word "designed" in section 106.45(b)(1)(i) and section 106.45(b)(5), which 
provide that a remedy must be "designed" to restore or preserve the complainant's access 
to the recipient's education program or activity, mean: 
(a)that the remedy must objectively be reasonably likely to restore or preserve such 
access, or 
(b) that the decision-maker must have had a subjective intent to restore or preserve such 
access, or 
(c) both? 

74) Under section 106.45(b)(1)(i), so long as a remedy is designed to restore or preserve 
access, or if no such restorative or preservative action is warranted, are there any 
circumstances in which a recipient is required to discipline the respondent found 
responsible for the sexual harassment at issue? If so, in what circumstances would that 
obligation exist? 

Appeals 

75) Section 106.45(b)(5) provides, regarding appeals: 
In cases where there has been a finding of responsibility, although a complainant may 
appeal on the ground that the remedies are not designed to restore or preserve the 
complainant's access to the recipient's education program or activity, a complainant 
is not entitled to a particular sanction against the respondent. 

May a complainant appeal the sanction imposed on the respondent, other than on the 
ground that the sanction was not designed to restore or preserve the complainant's access 
to the recipient's education program or activity? 



Remedial Action by OCR 

76) In response to a complaint from an individual asserting that he or she was subject to 
sexual harassment in an educational program or activity receiving federal financial 
assistance, will the Assistant Secretary under section 106.3(a) determine whether such 
sexual harassment occurred, or instead determine only: 
(a) whether the sexual harassment was known to a person with the authority to institute 
corrective measures on behalf of the recipient, or there was a formal complaint, and if so 
(b) whether the recipient was within the safe harbor in sections 106.44(b)(1), 
106.44(b)(2), or 106.44(b)(3), and if not 
(c) whether 

(i) the recipient's response to that knowledge was deliberately indifferent, and 
(ii) the recipient violated a procedural requirement in section 106.45? 

Required Reports 

77) Section 106.45(b)(7)(i)(A) requires that a recipient maintain records of every "sexual 
harassment investigation." 
(a) Does this include an investigation of unwelcome conduct on the basis of sex that did 
not effectively deny the victim equal access to the recipient's program or activity, and 
was not otherwise sexual harassment within the meaning of section 106.30? 
(b) Does this include an investigation of sexual harassment that did not occur in the 
recipient's education program or activity? 

78) Section 106.45(b)(7)(i)(A) requires that a recipient maintain records of any actions taken 
"in response" to any report or formal complaint of sexual harassment. 
(a) Is a recipient required to maintain a record of a report or formal complaint of sexual 
harassment if the recipient failed to take any such action at all in response to that report 
or formal complaint? 
(b) Does this requirement apply only to reports or formal complaints that were known at 
the time to an individual with authority to institute corrective measures? 
(c) Does this requirement include reports of responses to allegations of unwelcome 
conduct on the basis of sex that were not within the section 106.30 definition of sexual 
harassment, or to reports of sexual harassment that was not within a recipient's education 
program or activity? 

Relationship to Title VII 

79) Is a recipient required to comply with a provision of the regulation where doing so would, 
with regard to a pending or potential Title VII claim by an employee of the recipient, (a) 



impair its affirmative defense under Faragher v. City of Boca Raton, 524 U.S. 775 
(1998), and Ellerth v. Burlington Industries, Inc, 524 U.S. 742 (1998), or (b) constitute or 
be evidence of negligence in responding to sexual harassment? 

Notification of Policy by Educational Institutions Controlled by Religious Organizations  
80) Section 106.8(b)(1) requires all recipients to notify applicants, students, employees and 

others "that it does not discriminate on the basis of sex in the education program or 
activity that it operates, and that it is required by Title IX and this part not to discriminate 
in such a manner." Section 106.12(a) states that "[t]his part" (presumably including 
section 106.8(b)(1)) "does not apply to an educational institution which is controlled by 
a religious organization to the extent application of this part would be consistent with the 
religious tenets of such organization." Is an educational institution within the scope of 
section 106.12(a) required to 
(a) notify applicants, students, employees and others that it does not discriminate on the 
basis of sex, even though that is not true, or 
(b) notify applicants, students, employees and others that it does not discriminate on the 
basis of sex, except in circumstances identified in that notification that are permissible 
because of section 106.12(a)? 

Concluding Remarks 

We are convinced that this list, despite including 80 questions, is incomplete. If these 
regulations are finalized in even close to their proposed form, many more questions will arise the 
moment any institution attempts to comply with them. The recent history of OCR enforcement of 
Title lX regarding sexual harassment has been characterized by educational institutions, 
especially at the post-secondary level, asking so many compliance questions of OCR that in only 
three years after issuing the 2011 Dear Colleague Letter on Sexual Violence, OCR issued a 46-
page "Questions & Answers" guidance document addressing 52 of the most frequently asked 
questions. This number of frequently asked questions was in response to a guidance document 
that OCR itself made clear would not and could not be enforced in the way that it could enforce 
regulations subject to notice and comment. These proposed regulations would have the force of 
law in a manner that neither the 2011 or 2014 guidance documents did, therefore they need to be 
more clear, not less. 
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TITLE IX & THE PREPONDERANCE OF THE EVIDENCE: A WHITE PAPER 

We issue this white paper in our capacities as law professors and scholars to support the use of Title IX 
of the Educational Amendments of 1972 (Title IX) to address sexual violence on college and university 
campuses. We particularly write to express our support for the Dear Colleague Letter issued on April 4, 
2011(2011 DCL) by the U.S. Department of Education's Office for Civil Rights (OCR) and its 
guideline that schools use a preponderance of the evidence standard of proof in Title IX grievance 
proceedings. The preponderance standard is fully consistent with the requirements and spirit of civil 
rights laws, as well as with OCR's past enforcement of Title IX, including the 1975 regulations and 
other Title IX guidance documents promulgated by OCR after notice and comment. 

I. What We Now Know about Campus Sexual Violence 
Compelled the Office for Civil Rights to Act  

Three decades of research shows epidemic levels of sexual harassment, including severe sexual 
harassment that may or may not also constitute a crime,' at colleges and universities. National surveys 
in the last two years alone have repeatedly confirmed that more than one in five women undergraduates 
and approximately seven percent of college men will experience an attempted or completed sexual 
assault during college.2  As Vice President Biden has repeatedly stated, these rates of violence are 
virtually unchanged since the passage of the Violence Against Women Act in 1994, even as other forms 
of gender-based violence have dropped since VAWA's passage.' 

The consequences of sexual harassment for victims and their families are very often quite devastating. In 
fact, evidence shows that many victims are at serious risk of experiencing a downward spiral of 
damaging health, educational and economic effects, including the following commonly reported 
consequences of sexual violence: 

• Educational Harms 
o Declines in educational performance and drops in grades,' exacerbating or increasing 

the chances of other educational harms 

This white paper will generally use "sexual harassment" to describe this form of sexual harassment, but we recognize that 
"sexual harassment" as a legal term describes a much broader range of behaviors and is determined based on the totality of 
the circumstances. We will occasionally also use "sexual violence" to describe conduct that fits the legal definition of 
sexual harassment but where some form of physical violence has occurred, such as groping, punching or shoving. Finally, 
when discussing statistics or citing to particular writings, we will use the terms of the authors to describe this conduct. 

2  See Sexual Assault at Major Universities, THE WASHINGTON POST (Sept. 21, 2015), 
https://www.washingtonpost.com/local/education/sexual-assault-at-major-universities/2015/09/20/6ba835de-6004-11e5-
8e9e-dce8a2a2a679 graphic.html; Tyler Kingkade, There's No More Denying Campus Rape Is A Problem. This Study 
Proves It., THE HUFFINGTON POST (Jan. 20, 2016), http://www.huffingtonpost.com/entry/college-sexual-assault-

 

study us 569e928be4b0cd99679b9ada. 
3  The White House, Vice President Biden Speaks at the White House Summit on the United State of Women, YoiffuBE (Sept. 

19, 2014), https://www.youtube.com/watch?v=1MyXFYINQsA (at approximately minute 27:00); see also The White 
House, President Obama Speaks at the Launch of the "It's On Us" Campaign, YouTuBE (Sept. 19, 2014), 
https://www.youtube.com/watch?v=VWzicOSOPqI.  See generally Violent Crime Control and Law Enforcement Act of 
1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994) (containing Title IV, also known as the Violence Against Women Act). 

4  While we have grouped these effects into separate categories, note that the categories often feed each other, which is why 
these effects can be described as creating a downward spiral for the victim. Ilene Seidman & Susan Vickers, The Second 
Wave: An Agenda for the Next Thirty Years of Rape Law Reform, 38 Suffolk U. L. Rev. 467, 471-72 (2005). 

5  See Dana Bolger, Gender Violence Costs: Schools' Financial Obligations Under Title IX, 125 YALE L.J. 2106, (2016), 
http://www.yalelawjournal.org/feature/gender-violence-costs-schools-financial-obligations-under-title-ix; Can Simon, On 
Top of Everything Else, Sexual Assault Hurts the Survivors' Grades, THE WASHINGTON POST (Aug. 6, 2014), 



o Loss of present and future scholarship funds6 
o Reduced likelihood of future admission into prestigious graduate programs' 
o For immigrant students, loss of immigration status' 
o Class withdrawals9 
o Delayed degree completion'° 
o Transferring (often to less prestigious) schools" 
o Dropping out of school'2 
o Academic probation'3 
o Expulsion'4 

• Health Consequences: 
o Alcoholism and substance use/abuse'5 
o Changed and risky sexual behaviors'6 
o Depression" 
o Panic attacks 18 
o Eating disorders'9 
o Post-traumatic stress disorder2° 
o Pregnancy and Sexually-Transmitted Diseases2' 
o Self-hann22 

o Suicidality23 
o Sleep disorders24 
o Increased risks of being assaulted again25 

https://www.washingtonpost.com/posteverything/wp/2014/08/06/after-a-sexual-assault-survivors-gpas-plummet-this-is-a-
bigger-problem-than-you-think/; Carol E. Jordan, An Exploration of Sexual Victimization and Academic Performance 
Among College Women, 15 TRAUMA, VIOLENCE & ABUSE 191, 196 (2014); Rebecca Marie Loya, Economic Consequences 
of Sexual Violence for Survivors: Implications for Social Policy and Social Change 94 (June 2012) (unpublished Ph.D. 
dissertation, Brandeis University), http://pqdtopen.proquest.com/doc/1102751005.html?FMT=AI. 

6  See Bolger, supra note 5, at 2117; Seidman & Vickers, supra note 4, at 479; Loya, supra note 5, at 95-96. 
7  See Simon, supra note 5; Loya, supra note 5, at 103. 
8  See Loya, supra note 5, at 98, 111. 
9  See Bolger, supra note 5, at 2117. 
I° See id. at 2116; Loya, supra note 5, at 94. 
II See Bolger, supra note 5, at 2108-2109; Loya, supra note 5, at 96-100. 
12  See Bolger, supra note 5, at 2119; Loya, supra note 5, at 99. 
13  See Bolger, supra note 5, at 2108, 2118. 
14  Id. 
15  See Loya, supra note 5, at 27-28 (citing seven previous studies supporting this point). 
16  See Jay G. Silverman et al., Dating Violence Against Adolescent Girls and Associated Substance Use, Unhealthy Weight 

Control, Sexual Risk Behavior, Pregnancy, and Suicidality, 286 JAMA 572 (2001). 
17  See Loya, supra note 5, at 26 (citing five previous studies supporting this point). See also NAT'L CTR. FOR INJURY 

PREVENTION & CONTROL, CTRS. FOR DISEASE CONTROL & PREVENTION, THE NATIONAL INTIMATE PARTNER & SEXUAL 
VIOLENCE SURVEY: 2010 SUMMARY REPORT 1 (2011), https://www.cdc.gov/violenceprevention/pdf/nisys report2010-
a.ndf [hereinafter NISVS 2010]. 

18  See id. 
19  See Loya, supra note 5, at 81. 
20  See Loya, supra note 5, at 25 (citing six previous studies supporting this point); NISVS 2010, supra note 17, at 1. 
21  See Loya, supra note 5, at 28; NISVS 2010, supra note 17, at 1. 
22  See Loya, supra note 5, at 81; NISVS 2010, supra note 17, at 1. 
23  See Loya, supra note 5, at 27 (citing four previous studies in support); NISVS 2010, supra note 17, at 1. 
24  See Loya, supra note 5, at 26. 
25  See Loya, supra note 5, at 28 (citing four previous studies supporting this point). 
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• Economic Costs 
o Lost tuition from class withdrawals, transferring schools, dropping out of school, 

academic probation, and expulsion26 
o Loss/increased costs of health insurance" 
o Greater housing costs from moving or taking other steps to avoid assailant; 

homelessness" 
o Greater transportation costs from moving or taking other steps to avoid assailant" 
o Costs of treatment for the health consequences of trauma (see above)30 
o Legal costs3' 
o Lost wages from the additional years spent in school and not in the workplace" 
o Potential life-long lower earning potentia133 
o Unemployment and poverty34 

A recent editorial by the mother of a student who was raped in her first year of college illustrates 
the financial toll of such harms by providing a snapshot of the costs to one family, totaling $245,574 so 
far." Since it has been three years since her daughter, now 22, was raped, and her daughter is just now 
returning to college, the mother anticipates additional future costs stemming from the sexual-trauma-
related, life-long health problems with which her daughter still struggles.36  This figure also does not 
capture the lost earning potential and delayed societal contributions of a teenager who had a 3.6 GPA 
before the assault and a string of Fs and Incompletes after the assault, resulting in a two-year leave of 
absence from school." 

The costs that school cultures of masculine sexual aggression and entitlement impose on women, 
girls and gender minorities compel action, and we applaud OCR for taking such action. Indeed, as an 
Office for Civil Rights, OCR must act to redress the injuries that such a culture disproportionately 

26  See Bolger, supra note 5, at 2117; Seidman & Vickers, supra note 4, at 479; Loya, supra note 5, at 204. 
27  See Loya, supra note 5, at 85, 92. 
28  See Bolger, supra note 5, at 2116, 2118-2119; Seidman & Vickers, supra note 4, at 479; Loya, supra note 5, at 75. 
29  See Bolger, supra note 5, at 2108, 2116; Loya, supra note 5, at 75. 
30  See Bolger, supra note 5, at 2117. 
31  See Loya, supra note 5, at 41,77, 188. 
32  See Bolger, supra note 5, at 2108, 2119; Loya, supra note 5, at 80. 
33  See Loya, supra note 5, at 100-104 (describing economic analyses of education's impact on earning and discussing "life 

trajectory shifts" for the victims in her study resulting from sexual violence, including major job and career changes, 
inability to pursue graduate school, etc.). 

34  See Bolger, supra note 5, at 2108,2119; Loya, supra note 5, at 29, 35, 109-110. Note that many of the consequences listed 
above tend to have differentially more negative impacts on those who are already in more marginal and vulnerable 
positions, especially in terms of the economic resources upon which victims and their families can draw in the aftermath of 
the violence. The fewer of such resources victims or their families can access, the more likely consequences such as 
unemployment and poverty will result. See Loya, supra note 5, at 104-110 (discussing differential impacts of sexual 
violence on victims who are immigrants, women of color and low-wage workers). 

35  See Laura Hilgers, What One Rape Cost Our Family, THE NEW YORK TIMES (June 24,2016), 
http://www.nytimes.com/2016/06/24/opinion/what-one-rape-cost-our-family.html? r=1. 

36  Id. 
37 1d. See also Simon, supra note 5. 
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inflicts on certain groups of students based on gender and various intersectional," multidimensional" 
identities. Sexual harassment, violence and predation are a form of gender discrimination and must be 
dealt with as such. Inaction despite this serious problem and the obvious discrimination presented by it 
would have constituted an abdication of OCR's purpose and responsibilities. 

II. The Preponderance of the Evidence Standard of Proof 
Does What Civil Rights Law is Supposed to Do  

The preponderance of the evidence standard is the standard that has always been used to adjudicate 
discrimination claims. As the 2011 Dear Colleague Letter makes clear, civil rights laws prohibiting 
discrimination, such as Title IX, consistently use a preponderance of the evidence standard of proof. 
Other educational civil rights statutes like Title VI of the Civil Rights Act of 1964, which prohibits race 
discrimination by educational institutions and is also enforced by OCR, use a preponderance of the 
evidence standard.4° So does Title VII of the Civil Rights Act of 1964, which prohibits discrimination in 
employment, including sexual harassment.4' Moreover, the preponderance standard extends to all stages 
and kinds of actions enforcing civil rights laws: OCR investigations of schools for alleged violations of 
their obligations under civil rights laws, litigation in court by plaintiffs making similar allegations, and 
challenges a school may mount against an OCR enforcement action.42 

The consistency of the 2011 DCL with civil rights legal doctrine means that, had the 2011 DCL 
indicated tolerance for other standards of proof in sexual violence cases, it would have approved treating 
sexual violence and harassment victims differently from all other victims of all other discrimination 
prohibited under our nation's anti-discrimination civil rights laws, and done so without any justification 
for that differentiation. Because differential treatment by the government without justification is itself a 
form of discrimination, OCR making such an exception in a specific set of sexual harassment cases, but 
in no other civil rights matters under its jurisdiction, would have been incompatible with the agency's 
mission to secure gender equality in education. 

By insisting on such equal treatment of sexual harassment complainants, OCR is ensuring that 
victims of sexual harassment will be treated no worse than victims of racial and other harassment are 
when they must prove their allegations. Prior to OCR's intervention, some schools' internal policies had 
adhered to a tradition in the law of treating sexual incidents differently from other forms of 
discrimination and misconduct.43  The law's traditional approach to sexualized violence treated women as 

38  See, e.g., Kimberle Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of 
Color, 43 STAN. L. REV. 1241 (1991), http://multipleidentitieslgb4wiki.westga.edu/file/view/crenshaw1991.pdf; Maria L. 
Ontiveros, Three Perspectives on Workplace Harassment of Women of Color, 23 GOLDEN GATE U. L. REV. 817 (1993), 
http://digitalcommons.law.ggu.eduiggu1rev/vol23/iss3/4/. 

39  See, e.g., MASCULINITTES AND THE LAW (Frank Rudy Cooper & Ann C. McGinley eds., NYU Press 2012); Sumi K. Cho, 
Converging Stereotypes in Racialized Sexual Harassment, in CRITICAL RACE FEMINISM. A READER (Adrien Katherine 
Wing ed., NYU Press 2d ed. 2003), 
http://www.faculty.umb.edu/heike.schotten/readings/Cho.%20Racialized°/020Sexual°/020Harassment.pdf.  

4° Letter from Fatima Goss Graves, Vice President of Educ. and Emp't at the Nat'l Women's Law Ctr., to Catherine Lhamon, 
Assistant Sec. for Civil Rights 7-10 (Nov. 21, 2013). 

41 Id. 
42  Id. Note, as this list shows, that the preponderance standard is not only used in litigation, but is also the standard for 

OCR's investigations of schools, which generally do not involve litigation. 
43  Legal scholars have documented this different treatment in both criminal and non-criminal laws. See, e.g., Martha 

Chamallas, Vicarious Liability in Torts: The Sex Exception 48 VAL. U. L. REV. 133 (2014); Michelle Anderson, 
Diminishing the Legal Impact of Negative Social Attitudes to Acquaintance Rape Victims, 13 NEW CUM. L. REV. 644 
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inherently untrustworthy and men as not only presumptively innocent, but especially in need of 
protection from false allegations." While there are difficult evidentiary issues involved in many cases of 
campus sexual assault, the approach of OCR's critics often reflects the laws' traditional approach. A 
nuanced appreciation for how difficult it is for either side to establish clearly what happened suggests 
that the problem of campus sexual harassment requires administrative proceedings to adopt a course 
different than the criminal law, one that strikes a balance between over-protecting the accused at the 
expense of victims while providing accused students with ample opportunity and administrative due 
process protections to contest the case against them. 

By contrast, schools traditionally have not appeared to question the use of the preponderance 
standard of evidence in handling allegations of racial harassment on campus." In a recent prominent 
case where fraternity students recorded a video of themselves using racial slurs and chanting about 
lynching African American men, the university expelled two students for "creat[ing] a hostile learning 
environment for others" within three days of seeing the video." Similarly, a review of OCR guidance 
documents and publicly-available OCR investigation resolutions under Title VI suggest that a 
preponderance of the evidence standard is the norm for racial harassment.° The only OCR 
investigations we have found documenting schools applying a higher standard have been in cases 
involving sexual harassment. 

Furthermore, had the 2011 DCL approved other standards of proof, it would not only have made 
sexual violence the only civil rights violation not proven by preponderance of the evidence, but would 
have required sexual violence victims to reach a standard of proof that the vast majority of other 
complainants in other administrative and civil justice systems do not have to reach. The undeniable 
reality of our legal system is that deeply important decisions with life-changing effects are 
overwhelmingly made using a preponderance of the evidence standard. The preponderance standard is 
the default standard in civil litigation generally. In most states, proceedings using this standard include 
whether individuals and families are eligible for a range of critical benefits standing between them and 
severe poverty, whether domestic violence victims can obtain protection orders that evict abusers or 
limit abusers' custody of shared children, and whether individuals and businesses must pay 
mindboggling sums of money. 

The preponderance standard is also the standard applied to "erroneous outcome" cases brought by 
male plaintiffs suing their schools under Title IX for allegedly discriminating against them as males in 
imposing discipline for committing sexual assault. In these cases, courts have not required anything 
other than the normal civil standard of proof. Courts permit male plaintiffs to prove an erroneous 
outcome — that they did not commit sexual misconduct — under the normal civil standard." To require 

(2010); Victoria F. Nourse, Where Violence, Relationship, and Equality Meet: The Violence Against Women Act's Civil 
Rights Remedy, 11 WIS. WOMEN'S L.J. 1(1996). 
See, e.g., Lynn Henderson, Rape and Responsibility, 11 LAW & PHIL.127 (1992). 

45  Because Title IX's regulations explicitly adopt Title VI's procedural rules, see 34 CFR 106.71 ("The procedural provisions 
applicable to Title VI of the Civil Rights Act of 1964 are hereby adopted and incorporated herein by reference"), Title VI 
cases involving racial harassment are particularly relevant here. 

46  Manny Fernandez & Richard Perez-Pefia, As Two Oklahoma Students Are Expelled for Racist Chant, Sigma Alpha Epsilon 
Vows Wider Inquiry, THE NEW YORK TIMES (Mar. 10, 2015), http://www.nytimes.com/2015/03/11/us/university-of-
oklahoma-sigma-alpha-epsilon-racist-fraternity-video.html? r=0  

47  Wallingford Board of Education, VOLUNTARY RESOLUTION AGREEMENT, available at 
http://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01131207-b.pdf. 

48  See, e.g., Doe v. Brown University, 2016 WL 715794 (D.R.I. Feb. 22, 2016); Doe v. Columbia University, 2015 WL 
1840402 (Apr. 21, 2015); Xiaolu Peter Yu v. Vassar Coll., 2015 WL 1499408 (S.D.N.Y. Mar. 31, 2015). 
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complainants in university disciplinary processes to prove a sexual assault by clear and convincing 
evidence, but permit disciplined male plaintiffs to succeed on a reverse discrimination claim under the 
preponderance standard, would create a powerful disincentive for a school to ever decide a close case in 
favor of a complainant. 

Tolerating a different standard from the preponderance standard in cases involving sexual violence 
or other forms of gender-based harassment would allow schools to provide less legal protection to 
student victims of sexual harassment than the vast majority of comparable populations involved in civil, 
civil rights and student disciplinary proceedings, all of which overwhelmingly use the preponderance 
standard. To name just a few, these groups include: other students alleging other kinds of sex 
discrimination; students alleging discrimination based on other protected categories, like race or 
disability; gender-based violence survivors seeking protection orders in civil court; students alleging 
other forms of student misconduct-49; and students accused of sexual or any other misconduct who sue 
their schools in civil court. Therefore, the 2011 DCL, including its clarification regarding the 
preponderance of the evidence standard, was an appropriate intervention for the chief administrative 
enforcer of our nation's educational civil rights laws. 

M. The Preponderance of the Evidence Standard of Proof Does What Schools Need 

The most common place to find standards other than the preponderance standard is in the criminal 
justice system, where the different evidentiary standards reflect the different goals and methods of the 
criminal law. The criminal law is concerned with protecting the community's interest in punishing acts 
that deviate from the criminal law's moral proscriptions. Because violating the criminal law often 
results in incarceration and is meant to stigmatize the convicted, the criminal system has developed 
many procedural mechanisms to ensure that judgments are rendered fairly, with a preference for 
avoiding wrongful convictions even if this risks a large number of wrongful acquittals.5°  Criminal 
defendants get certain procedural rights, including higher standards of proof, that are aimed at protecting 
against abuse of the state's greater powers in the proceeding. 

Schools simply do not have such coercive powers. They are not empowered to enforce the criminal 
law, and the most draconian sanction a school can impose on any member who violates its policies is 
expulsion from the school. Available evidence suggests that the vast majority of disciplinary 
proceedings, including those for sexual misconduct, result in punishments short of expulsion.5' 
Expulsion and even some suspensions can be serious sanctions (even if they do not generally appear to 
eliminate all educational opportunity),52  but they simply do not compare to imprisonment or even a 
minor criminal conviction. 

This inequity would only occur if a school had adopted a preponderance of the evidence standard for all student 
misconduct or all student misconduct except cases involving sexual harassment. The situation of a school that has adopted 
a higher standard, such as "clear & convincing" evidence, for all misconduct is addressed in Section III, below. 

5°  For a discussion of wrongful convictions and wrongful acquittals in the U.S. criminal justice system, see Christopher 
Slobogin, Lessons from Inquisitorialism , 87 S. CAL. UNIV. L. REV. 699, 700-730 (2014), 
http://papers.ssrn.com/so13/papers.cfm?abstractid=2320103.  

51  See Nick Anderson, Colleges Often Reluctant to Expel for Sexual Violence-with U-Va. A Prime Example, THE 
WASHINGTON POST (Dec. 15,2014), https://www.washingtonpost.com/local/education/colleges-often-reluctant-to-expel-
for-sexual-violence—with-u-va-a-prime-example/2014/12/15/307c5648-7b4e-Ile4-b821-503cc7efed9e story.html; 

14/09/29/campus-sexual-assaulLn5888742.html.http://www.huffingtonpost.com/20   
52  The press has covered several instances of students suspended or expelled due to being found responsible for severe sexual 

harassment transferring to other schools to continue their college educations. See, e.g., Tyler Kinglcade, Brandon Austin, 
Twice Accused of Sexual Assault, Is Recruited By a New College, THE HUFFINGTON POST (July 28, 2014), 
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Schools' disciplinary code goals, as articulated by members of the higher education community 
themselves, are also quite different from those of the criminal law. For instance, in a document 
published by United Educators, a major educational insurer, and the National Association of College and 
University Attorneys ("NACUA"), attorney Edward N. Stoner characterizes the central goal of student 
disciplinary systems as helping "to create the best environment in which students can live and learn... 
[alt the cornerstone [of which] is the obligation of students to treat all other members of the academic 
community with dignity and respect—including other students, faculty members, neighbors, and 
employees."" The NACUA/United Educators report points out that the Model Student Code's principle 
of treating all students equally "creates a far different system than a criminal system in which the rights 
of a person facing jail time are superior to those of a crime victim."54  Therefore, it advises that student 
disciplinary systems use the preponderance standard of proof." This "model code" explicitly rejects the 
criminal system as a model for student disciplinary systems,56  because the goals behind student conduct 
policies and the differences between those goals and the purposes of the criminal system make thinking 
about student discipline systems in terms of the criminal law inappropriate and counterproductive." The 
overriding goal of providing the best environment for students to live and learn means that "student 
victims are just as important as the student who allegedly misbehaved" (emphasis in original)," a 
principle that "is critical" to resolving "[c]ases of student-on-student violence."59 

Reflecting these established educational system values, most college student disciplinary systems 
have used a preponderance of the evidence standard for years, and well before the 2011 DCL was 
released. The studies of which we are aware, despite differing degrees of formality and 
comprehensiveness, confirm that the majority of higher education institutions had voluntarily adopted a 
preponderance of the evidence standard for student conduct proceedings for sexual violence cases before 
OCR issued the 2011 DCL. An August 2011 survey gathered information about the standards of proof 
used before and after the 2011 DCL.6° Of the 191 schools surveyed, 168 specified a standard of proof 
and 80% (136) of those schools used a preponderance standard prior to the 2011 DCL. Another study 
using data collected from a national survey of college and university administrators shortly before the 
2011 DCL found that 61% used the preponderance standard, 30% used a clear and convincing evidence 

http://www.huffingtonpost.com/2014/07/28/brandon-austin-northwest-florida n 5627238.html?&„ (discussing a college 
basketball player who was suspended, along with a teammate, for sexual assault at Providence College, then transferred to 
University of Oregon, where he was suspended again with two other teammates for another joint sexual assault, and finally 
went on to attend and play basketball at a third college, Northwest Florida State College); Todd South, Jury Finds Sewanee 
and Student at Fault; Awards Student $26,500, MIMES FREE PRESS (Sept. 3, 2011), 
http://www.timesfreepress.com/news/news/story/2011/sep/03/jury-finds-sewanee-and-student-fault-awards-50000-/58021/, 
(noting that a student expelled from University of the South for sexually assaulting a classmate has "continued his 
education at another college"); James Taranto, Taranto: An Education in College Justice, THE WALL STREET JOURNAL 
(Dec. 6, 2013), http://www.wsj.com/articles/SB10001424052702303615304579157900127017212, (noting a student 
expelled from Auburn University for violating a prohibition on sexual assault and harassment had transferred to University 
of South Carolina Upstate and expected to graduate in May). 

53  See EDWARD N. STONER II, REVIEWING YOUR STUDENT DISCIPLINE POLICY: A PROJECT WORTH THE INVESTMENT 7 (2000), 
http://www.edstoner.com/uploadsfUE.pdf. 

54  Id. 
55  Id. at 10 (described as "more likely than not' standard used in civil situations"). 
56 1J at 12-13. 

See id. at 7-11. 
58  Id. at 7. 
59  Id. 
6° See FIRE: Foundation for Individual Rights in Education, APPENDIX, available at 

http://www.thefire.org/pdfs/8d799cc3bcca596e58e0c2998e6b2ce4.pdf.  
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standard, and 5% required proof "beyond a shadow of a doubt."6' This data is consistent with two 
earlier studies, one by then law professor and now college president Michelle Anderson and one by a 
team of social scientists funded by the National Institute of Justice.62  Moreover, in the August 2011 
survey, only eight schools changed their standard post-2011 DCL, and of those eight, two had not 
specified standards of evidence prior to the 2011 DCL so their specification of a preponderance standard 
may simply have stated the standard already in place.63  Thus, all available evidence shows that claims 
that the 2011 DCL did away with supposedly "traditional" standards of proof such as "clear & 
convincing evidence" are overblown; a substantial majority of colleges and universities were already 
using the preponderance standard before OCR issued the 2011 DCL. 

Claims that the 2011 DCL eliminated a previously allowed right to cross-examine witnesses are 
also unsupported. Courts from the U.S. Supreme Court on down have repeatedly rejected accused 
students' contentions that their "due process" rights include cross-examination rights. In fact, the Court 
has specified and approved lower court decisions that due process in school discipline falls short of "a 
full-dress judicial hearing, with the right to cross-examine witnesses." 64  The Court has made clear that 
such due process rights are not criminal but administrative in nature and therefore do not "require 
opportunit[ies] to secure counsel, to confront and cross-examine witnesses... or to call.., witnesses to 
verify [the accused's] version of the incident."65 

The Court's administrative due process precedents for student discipline steer clear of encouraging 
particular school policies related to student conduct, but OCR's role in ensuring equal educational 
environments often requires more active policy advice. The 2011 DCL acknowledges this in its 
language dealing with cross-examination, stating that: "OCR strongly discourages schools from 
allowing the parties personally to question or cross-examine each other during the hearing. Allowing an 
alleged perpetrator to question an alleged victim directly may be traumatic or intimidating, thereby 
possibly escalating or perpetuating a hostile environment."66  Taken together, therefore, the court 
precedent and the 2011 DCL neither create nor eliminate a right to cross-examination, but articulate 
policy reasons for why schools should avoid cross-examination directly between student complainants 
and respondents. Certainly, OCR might ask a school that allows cross-examination to justify that policy 
choice, particularly if there was evidence that the fear of cross-examination was discouraging numerous 
victims from reporting sexual violence, but if a school had good, persuasive reasons for allowing cross-
examination, nothing in the DCL indicates that OCR would nevertheless find that school in violation of 
Title IX. Moreover, while the DCL discourages cross-examination between the students themselves, 
based on OCR's determination that such tactics are more likely to intimidate complainants and 
discourage reporting than further a search for the truth, nothing in the DCL prevents the students from 
presenting the hearing board or other fact-finders with questions to ask the other party. In light of what 
we know about the risk of intimidation and under-reporting where sexual harassment is involved, that 
approach is more likely to further the truth-seeking goals of the proceedings. 

61  Angela F. Amar, et al., Administrators' Perceptions of College Campus Protocols, Response, and Student Prevention 
Efforts for Campus Sexual Assault, 29 (4) Violence and Victims 579, 584-85 (2014). 

62  See Michelle J. Anderson, The Legacy of the Prompt Complaint Requirement, Corroboration Requirement, and Cautionaty 
Instructions on Campus Sexual Assault, 84 B.U. L. REV. 945, 1000 (2004); Heather M. Karjane et al., Campus Sexual 
Assault: How America's Institutions of Higher Education Respond 122 tb1.6.12 (2002), 
http://www.hhd.org/sites/hhd.org/files/mso44.pdf. 

63  See FIRE, supra note 60. 
64  Dixon v. Alabama State Board of Education,. 294 F.2d 150, 158 (1961). 
65  Goss v. Lopez, 419 U.S. 565, 583 (1975). See also Coplin v. Conejo Valley Unified Sch. Dist., 903 F. Supp. 1377, 1383 

(C.D. Cal. 1995); Fellheimer v. Middlebury Coll., 869 F. Supp. 238, 247 (D. Vt. 1994). 
'Dear Colleague Letter, U.S. DEP'T OF EDUC. OFFICE FOR CIV. RIGHTS 12 (Apr. 4, 2011), 

http://www2.ed.gov/about/offices/list/ocr/ letters/colleague-201104.pdf.  
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For some OCR critics, the debate regarding the appropriate standard of evidence and other rules in 
schools' sexual harassment grievance proceedings is a debate over the appropriate policies for school 
discipline generally. None of the agency's critics appear to be arguing that OCR should require schools 
to use another standard of evidence, such as "clear and convincing evidence," but merely that OCR 
should permit schools the discretion to adopt such evidence standards if they so choose. The minority of 
schools seeking to maintain such discretion may seek it because they have adopted such standards for all 
policy violations, including such infractions as plagiarism, cheating and honor code violations. 
However, there are critical differences between these kinds of misconduct and sexual harassment and 
violence. Plagiarism and similar forms of misconduct, including much rude and/or inappropriate 
behavior, does not usually implicate civil rights laws. They are more of an offense against community 
norms than another targeted student. Schools are free, or not, to punish those kinds of transgressions, 
but schools are not free to let sexual harassment go unchecked. With the full weight of sexual 
harassment caselaw, administrative guidance and most academic commentary behind it, OCR has 
determined that the most effective and fair way to regulate sexual harassment on college campuses is 
through a preponderance of the evidence standard. Because plagiarism and similar kinds of student code 
violations do not implicate civil rights laws, schools that do not wish to adopt a preponderance of the 
evidence standard for plagiarism need not do so. Schools thus retain their discretionary powers for 
violations not involving civil rights standards. 

IV. The Office for Civil Rights Has Consistently Used the Preponderance Standard 
Throughout its History of Enforcing Civil Rights Laws, Including Title IX  

The 2011 DCL's articulation of the preponderance standard does not constitute a policy change on 
OCR's part and is a reasonable interpretation of its own regulations consistent with the agency's history 
of enforcement. The agency's reasonable and weighty substantive justifications for the preponderance 
standard are consistent with the agency's enforcement history, and therefore not a surprise to those 
paying attention to civil rights laws, especially the "regulated community" of educational institutions. 
Title a has been around for nearly 45 years, and the first regulations, drafted to ensure effective 
enforcement and published, after notice and comment, in 1975, required recipients to have "prompt and 
equitable" grievance procedures for handling all kinds of internal complaints of sex discrimination. In 
1997, nearly 15 years before the DCL, OCR gave notice of proposed guidance documents, took 
comments on that draft guidance and published final guidance specifically addressing sexual 
harassment, including sexual violence.° The 1997 Guidance was revised in 2001, again subject to 
notice and comment." Both guidance documents devote entire sections to reminding schools of the 
regulations' "prompt and equitable" requirements and of OCR's guidelines on what constitutes "prompt 
and equitable."69 

Prior to 2011, when OCR investigated schools in cases involving severe sexual harassment, it was 
interpreting "prompt and equitable" to require a preponderance of the evidence standard. One such 
investigation was conducted as early as 1995, prior to OCR's first set of guidance documents on sexual 

67  See U.S. DEP'T OF EDUC. OFFICE FOR CIVIL RIGHTS, SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF STUDENTS BY 
SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES (1997), 
http://www2.ed.gov/about/offices/Iist/ocr/docs/sexharOl.html  [hereinafter SEXUAL HARASSMENT GUIDANCE]. 

68  See U.S. DEP'T OF EDUC. OFFICE FOR CIVIL RIGHTS, REVISED SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF 
STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES (2001), 
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf  [hereinafter REVISED GUIDANCE]. 

69  Id.; SEXUAL HARASSMENT GUIDANCE, supra note 67. 
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harassment.7° In that investigation, OCR found the college's use of a clear & convincing evidence 
standard as one factor for why the college's procedures in resolving a sexual harassment complaint were 
not "equitable," stating that "The evidentiary standard of proof applied to Title IX actions is that of a 
'preponderance of the evidence." Despite OCR having gone on record in 1995 as endorsing the 
preponderance standard, when both guidances were opened for comment in 1996 and 2000, no 
commenter objected to using the preponderance of evidence standard or even raised the issue of the 
standard of proof." Consistent with this history, in 2003 the George W. Bush administration likewise 
required an institution to adopt the preponderance standard in a sexual assault case." 

There are many possible explanations for why the preponderance standard did not appear in the 
guidance documents even while OCR was using it in its investigations of schools, but at least one likely 
reason is that the standard did not seem controversial to OCR or the schools and members of the public 
who commented on the two earlier guidances. This view of the standard as non-controversial is 
bolstered by its common and appropriate use in civil rights matters, its actual use in Title IX cases of all 
kinds, and its fit with schools' goals for their student conduct processes. Indeed, the history of OCR's 
Title IX enforcement strongly suggests that the preponderance of the evidence standard only became 
controversial when the public conversation about Title IX sexual violence cases began discussing Title 
IX's sexual harassment prohibition as if it were the same as criminal rape laws.74  For the reasons stated 
above, this conflation of Title lX and the criminal law is highly inaccurate and misunderstands not only 
Title IX but also the guiding principles of student disciplinary systems. 

V. Even Though It Was Not New, the 2011 Dear Colleague Letter's Clarification 
Regarding the Preponderance Standard Was Needed  

When viewed in its proper historical context—including the increasing knowledge of the epidemic 
of sexually harassing conduct among and between students—the 2011 DCL's statements regarding the 
preponderance of the evidence were needed but not particularly new. If the 2011 DCL came as a 
surprise to any school it could only have been because that school had not been paying attention either to 
what OCR had been regulating as sexual harassment or to what was happening on its own campus. As 
the Assistant Secretary for Civil Rights has pointed out, OCR "Dear Colleague" letters generally try to 
give schools the information they need to fix any violations before they happen, ideally avoiding a 
complaint and OCR investigation in the first place." But if a complaint and investigation should occur, 
the DCLs inform recipients about the standards OCR uses to find violations and resolve them. 

" See Letter from Gary D. Jackson, Reg'l Civil Rights Dir., Office for Civil Rights, U.S. Dep't of Educ., to Jane Jervis, 
President, The Evergreen State Coll. (Apr. 4, 1995) (on file with authors). 

71  Id. 
72  See U.S. DEP'T OF EDUC. OFFICE FOR CIVIL RIGHTS, PREAMBLE TO THE SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF 

STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES (1997), 
http://www2.ed.gov/about/offices/list/ocr/docs/sexhar00.html; REVISED GUIDANCE, supra note 68, at i — viii. 

73  See Letter from Howard Kallem, Chief Attorney, D.C. Enforcement Office, Office for Civil Rights, U.S. Dep't of Educ., to 
Jane Genster, Vice President and General Counsel, Georgetown Univ. (October 16, 2003) (on file with authors). 

74  See, generally, Nancy Chi Cantalupo, For the Title IX Civil Rights Movement: Congratulations and Cautions, 125 YALE 
L.J. F. 281 (2016), http://papers.ssrn.com/5013/papers.cfm?abstractid=2720284.  

75  See Letter from Catherine E. Lhamon, Assistant Secretary for Civil Rights, Department of Education, to Honorable James 
Lankford, Chairman, Subcommittee on Regulatory Affairs and Federal Management, Committee on Homeland Security 
and Governmental Affairs, United States Senate (Feb. 17. 2016), 
http://chronicle.com/items/biz/pdf/DEPT.°/0200%20EDUCATION%2ORESPONS0/020T0°/020LANKFORD%2OLETTE  
R%202-17-16.pdf 
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The Assistant Secretary has further explained that OCR guidance documents are designed to 
"advise the public of [OCR's] construction of the statutes and regulations it administers and enforces," 
rather than "requiring recipients and members of the public to discern for themselves solely from the 
text of the regulations what Title IX requires as applied to particular facts and what actions would result 
in OCR initiating proceedings to terminate Federal financial assistance..." In other words, the 
guidance is descriptive of what OCR is likely to actually do when exercising its enforcement power and 
investigating a complaint. If an institution follows OCR's guidance, not only will it avoid the loss of 
federal funding, it is much more likely to avoid potentially very expensive liability from court litigation 
or the costs of responding to an OCR investigation.77 

Research confirms that violating Title IX by mishandling sexual violence cases has been quite 
expensive for schools for quite some time,78  and that such violations are getting more expensive for 
schools, not less. For instance, a report by United Educators on claims for campus sexual assault cases 
from 2011-2013 shows that schools paid $17 million in costs "defending and resolving sexual assault 
claims."79  Of these costs, 84 percent, or $14.3 million, were spent on "victim-driven litigation."80  This is 
in contrast to a similar report by United Educators on sexual assault-related claims filed from 2005-
2010, where schools paid $36 million in costs related to such claims, with only a little over $10 million 
going to claims by victims (described as "accusers" in the report).8' Thus, in only about half the time of 
the earlier 5-year study, institutions' costs based on claims filed by victims alleging Title IX and similar 
violations have increased by about 43 percent. 

In addition, the 2011-13 study shows that schools paid nearly $5 million, half of their total defense 
costs for all litigation during those years, in costs attached to OCR investigations.82  If that amount were 
split between the 55 schools whose names OCR released as under investigation in May 2014,83  it would 

76  Id. 
77  The standard for private lawsuits holds that a school violates Title IX when it acts with deliberate indifference in the face 

of actual knowledge of sexual harassment. See Nancy Chi Cantalupo, Burying Our Heads in the Sand: Lack of Knowledge, 
Knowledge Avoidance, and the Persistent Problem of Campus Peer Sexual Violence, 43 LOY. U. CHI. L.J. 205,234 (2011). 
This is a much less exacting standard than the standard that OCR uses: when a school knew or reasonably should have 
known about sexual harassment "that creates a hostile environment, it must take immediate action to eliminate the 
harassment, prevent its recurrence and address its effects." Dear Colleague Letter, supra note 66, at 5. Therefore, if a 
school follows OCR's guidance and takes the steps that OCR advises are designed to "eliminate the harassment, prevent its 
recurrence and address its effects," that school is extremely likely to be found not to have acted with deliberate 
indifference, thus avoid paying any monetary damages, let alone a large damage amount, in a private lawsuit. 

78  See Nancy Chi Cantalupo, Violating Student Victims ' Rights is Expensive, TIME (May 15, 2014), 
http://time.com/99697/campus-sexual-assault-nancy-chi-cantalupo/. Much of this research deals with the costs to schools 
in private lawsuits brought by victims against their schools. However, for the reasons stated in footnote 77, supra, if the 
school followed the advice in OCR's guidance, it would almost certainly also avoid liability in a private lawsuit. 

79  See UNITED EDUCATORS, CONFRONTING CAMPUS SEXUAL ASSAULT: AN EXAMINATION OF HIGHER EDUCATION CLAIMS 14 
(2015), http://www.bgsu.edu/content/dam/BGSU/human-
resources/documents/training/lawroom/Sexual assault claim study.pdf [hereinafter CONFRONTING CAMPUS SEXUAL 
ASSAULT] 

80  Id. 
81  See UNITED EDUCATORS, STUDENT SEXUAL ASSAULT: WEATHERING THE PERFECT STORM 1-2 (2011), 

https://www.edurisksolutions.org/templates/template-article.aspx?id=379&pageid=136. 
82  See CONFRONTING CAMPUS SEXUAL ASSAULT, supra note 79, http://www.bgsu.edu/content/dam/BGSU/human-

resources/documents/training/lawroom/Sexual assault claim study.pdf. 
83  See U.S. Department of Education Releases List of Higher Education Institutions with Open Title IX Sexual Violence 

Investigations, U.S. DEP'T EDUC., (May 1, 2014), http://www.ed.govinews/press-releases/us-department-education-
releases-list-higher-education-institutions-open-title-ix-sexual-violence-investigations. 
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come to about $91,000 per school." By June 2016, there were somewhere between 246 and 315 OCR 
investigations of sexual violence or sexual harassment-related complaints (depending on how those 
complaints are categorized) against 196-243 schools." OCR is not initiating these complaints — victims 
are. At times, critics of the 2011 DCL seem to suggest that OCR has created a problem that schools 
must then solve, but the problem originates at the schools themselves. The problem is the thousands of 
students who are assaulted and harassed each year, feel re-victimized by their institutions' handling of 
their complaints, and who then, logically, ask the civil rights office charged with ensuring equal 
educational opportunity to help them and students like them find redress. In light of this problem, it is 
completely logical, rational, and reasonable that an institution of higher education would want more, not 
less, guidance about how to protect their students' Title IX rights. 

For all of these reasons, the 2011 DCL and in particular its clarification regarding the 
preponderance standard are fully consistent with the approach of our nation's sexual harassment, anti-
discrimination and other civil rights laws. Anything other than a preponderance standard would violate 
the letter and spirit of Title IX and sexual harassment victims' Title IX rights. 

Issued August 7, 2016 (most recent edition dated December 14, 2017 and available at 
http://www.feministlawprofessors.com/2017/07/white-paper-on-title-ix-the-preponderance-of-the-
evidence-4th-edition/) by: 

Katharine K. Baker Deborah L. Brake 
https://www.kentlaw.iit.edu/facul http://law.pitt.edu/people/debora 
ty/full-time-faculty/katharine-k- h-1-brake 
baker 

Nancy Chi Cantalupo 
http://www.barry.edu/law/future-
students/faculty/staff/ncantalupo.  
html 

Aviva Abramovsky Ian Ayres 
http://law.syr.edu/profile/aviva-abramovskyl  https://www.law.yale.edu/ian-ayres  

Jamie R. Abrams Margaret Barry 
https://louisville.edu/law/faculty-staff/faculty- http://www.vermontlaw.edu/directory/person?nam  
directory/abrams-jamie e=Barry,Margaret 

Glen-Peter Ahlers Kelly Behre 
https://www.barry.edu/law/future- https://law.ucdavis.edu/faculty/behre/ 
students/faculty/staff/gahlers.html  

Linda L. Berger 
Nadia B. Ahmad https://law.unlv.edu/faculty/linda-berg_er  
https://www.barry.edu/law/future-

Khaled Beydoun students/faculty/staff/nahmad.html 
http://www.law.udmercy.edu/index.php/facultyasta 

Marina Angel ff/full-time-faculty/item/beydoun-khaled 
http://www.law.temple.edu/contact/marina-angel/

John Bonine 
https://law.uoregon.edu/explore/john-bonine 

" The per school cost is likely to be greater because it is unlikely that all of the 55 schools on OCR's May 2014 list were 
insured by United Educators or that there were many more United Educators policyholders under OCR investigation during 
2011-13 than the 55 announced in 2014. 

85  See Tyler Kingkade, There are Far More Title IX Investigations of Colleges than Most People Know. THE HUFFINGTON 
POST (June 16, 2016), http://www.huffingtonpost.comientry/title-ix-investigations-sexual-
harassment us 575f4b0ee4b053d433061b3d.  

12 

 

 



Hannah Brenner 
https://www.cwsl.edu/faculty-staff-and-campus-
directories/faculty-and-staff-directory/h/hannah-
brenner 

Jennifer Brobst 
http://www.law.siu.edu/our-people/faculty/law-
faculty/brobst.html  

Lisa E. Brodoff 
https://law.seattleu.edu/faculty/profiles/lisa-brodoff 

Susan Bryant 
http://www.law.cuny.edu/faculty/directory/bryant.  
html 

Erin E. Buzuvis 
https://wwwl.wne.edu/law/faculty-and-
staff/faculty.cfm?uid=413  

Barbara Bryant 
https://www.law.berkeley.edu/our-faculty/faculty-
profiles/barbara-bryant/ 

Eric R. Carpenter 
https://law.fiu.edu/faculty/directory/eric-r-
carpenter/ 

Michael J. Cedrone 
https://www.law.georgetown.edu/faculty/cedrone-
michael-j.cfm 

Martha Chamallas 
http://moritzlaw.osu.edu/faculty/professor/martha-
chamallas/ 

Sumi Cho 
http://law.depaul.edu/faculty-and-staff/faculty-a-
z/Pages/sumi-cho.aspx  

David S. Cohen 
http://drexel.edu/law/faculty/fulltime fac/David%2 
()Cohen/ 

Sherman L. Cohn 
https://www.law.georgetown.edu/faculty/cohn-
sherman-l.cfm 

Frank Rudy Cooper 
http://www.suffolk.edu/law/faculty/Frank Rudy C 
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Keynote Speech 

Title ix & The Civil Rights 
Approach to Sexual Harassment 
in Education 

Nancy Chi Cantalupo* 

Thanks very much, Caitlyn, and my thanks to the entire Roger 
Williams Law Review for inviting me to speak today. Some of you 
may wonder why I start a keynote address for a symposium about 
Title IX and investigating claims of "sexual misconduct" with 
photos of people, mainly women, but plenty of men, too, engaged in 
political protest. I do so because I want to keep reminding us that 
Title IX is a civil rights law, one that protects equality and equal 
treatment, which have been the central demands of most mass 
protests in the United States, including the 2017 Women's March, 
which is the center photo in this slide. I also start with these photos 
because I want to remind us that what has been happening on 
college campuses since about 2013 with regard to Title IX is 
intertwined, in countless ways, with much more recent protests 
happening as a result of the "Me Too" movement and the 

* Nancy Chi Cantalupo is an Associate Professor at Barry University 
School of Law. Her past positions include Associate Vice President for Equity, 
Inclusion & Violence Prevention at a higher education professional association 
(NASPA); Assistant Dean at Georgetown Law; and attorney with Drinker 
Biddle & Reath LLP. Her scholarship focuses on the use of law to combat 
discriminatory violence, particularly gender-based violence. 
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Kavanaugh hearings, which have also been protests about sexual 
harassment and violence as a form of inequality. These protesters 
and movements understand that, to paraphrase the Secretary-
General of the United Nations, Kofi Annan, sexual harassment is 
both a cause and a consequence of gender inequality.' 

Finally, I start with these photos because these protests are a 
reflection of resistance to a broader attack on civil and human 
rights by the current administration, and I think it is important to 
look at the proposed changes to Title IX enforcement that Secretary 
of Education Betsy DeVos is endeavoring to make in this larger 
context. Although the current administration's rhetoric is that its 
proposed Title IX rules advance human rights, specifically rights to 
due process, when we place them in the broader, proper context we 
can see that they are instead completely consistent with the 
administration's overall attacks on communities of color, on 
immigrants, and on religious and gender minorities, just to name a 
few. I will return to this point in greater detail at the end of my 
remarks today, but I want to emphasize here, at the outset of these 
remarks, that our overall failure to see Title IX policy and 
enforcement as connected to these other civil rights struggles shows 
how we have lost sight of Title IX's fundamental character as a civil 
rights law. Even the use of "sexual misconduct" instead of "sexual 
harassment" reflects this misunderstanding. 

Sexual harassment is a civil rights term. It was coined by 
women at Cornell University in the 1970s to describe the kind of 
unequal treatment women faced in the workplace.2  Sexual 
misconduct is about the behavior of individual people who do not 
know how to act right. The term sexual misconduct also brings to 
mind the criminal law because that is the main way that our society 
deals with misconduct of all kinds. In this way, the term sexual 
misconduct does what most of the conversation about Title IX and 
sexual harassment has done over the last decade: it conflates sexual 
harassment with criminal sexual assault or sexual violence. 

1. Press Release, Kofi Annan, Secretary-General, United Nations, 
Atrocious Manifestation of Continued Systematic Discrimination, Inequality 
(Nov. 25, 2005), https://www.un.org/pressien/2005/sgsm10225.doc.htm 
[https://perma.cc/8DH7-CXGJ]. 

2. Reva B. Siegel, Introduction: A Short History of Sexual Harassment, in 
DIRECTIONS IN SEXUAL HARASSMENT LAW 1, 8 (Catharine A. MacKinnon & Reva 
B. Siegel eds., 2003). 
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To be clear, some kinds of sexual harassment, especially the 
most severe kinds like sexual assault, are criminal. But they are 
not only criminal. They are also civil rights violations and the 
conflation of sexual harassment with criminal sexual violence also 
has specific legal implications. It influences how we investigate and 
resolve accusations of sexual violence, for instance. And conflating 
Title IX and the criminal law inevitably means importing criminal 
law and procedure into the Title IX context. Experience shows that 
this only happens in one direction; we are not importing civil rights 
premises or principles into the criminal law. 

Importing criminal law and procedure into how we implement 
and enforce Title IX is a problem because civil rights laws and 
criminal laws are very different, with different purposes and 
methods for fulfilling their purposes. So, if we import criminal law 
and procedure into Title IX proceedings, we undermine, even 
eliminate, Title IX's ability to fulfill its purpose, which is to protect 
civil rights and ensure gender equality in our schools. 

For the remainder of my remarks today, I am going to explain 
in more detail why I say that conflating Title IX and the criminal 
law is destructive to Title IX and civil rights goals and principles, 
before turning back to the larger context that I have just mentioned. 
Here I should note that almost everything I am about to say about 
Title IX is based on how Title IX worked prior to this 
administration. I focus on how Title IX worked prior to the Trump 
Administration because the administration's attempts to change 
the enforcement of Title IX are not final and are unlikely to be final 
for a long time, as they will almost certainly be challenged in court 
the minute that they are published. I also focus on how Title IX 
worked prior to the Trump Administration because this is how Title 
IX is supposed to work. This administration's attempts to change 
the enforcement of Title IX are, in fact, attempts to undermine Title 
IX's effectiveness in protecting civil rights by turning it into a quasi-
criminal law. 

Let me get more specific about how and why turning Title IX 
into a quasi-criminal law would undermine and ultimately destroy 
Title IX's ability to protect civil rights. I start with what I regard 
as the four most important of the many, many ways in which a civil 
rights approach differs from a criminal approach when it comes to 
sexual harassment. As already explained, the civil rights approach 
is concerned with equality, in Title IX's case with equal educational 
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opportunity and educational environments that are equally 
supportive of the learning of all students regardless of their gender 
identity. 

The criminal system is focused on keeping the abstract 
community as a whole safe from violence and basically relies on 
incarceration of criminal actors to achieve that safety. But that 
incarceration needs to be just, and we cannot be depriving citizens 
of their liberty under the Constitution based on crimes that they 
did not commit. So, this means that the focus of the criminal system 
is on the defendant's rights, not on the victim's needs. In contrast, 
incarceration is not the focus of the equality-based Title IX 
approach, not only because schools cannot lock people up, but also 
because incarceration does nothing to make people more equal. 

Instead of focusing on the accused perpetrator's rights not to be 
unjustly imprisoned, the civil rights approach is fundamentally 
focused on the victim because the right to be free of gender 
discrimination in school is the victim's right. This is one of the 
reasons why there is an effort to turn various civil rights laws, and 
Title IX in particular, into quasi-criminal laws: because doing so 
changes our focus from the rights of the discrimination victim to the 
rights of the accused harasser. This tactic allows those who are 
often quite powerful and privileged to claim that they are the real 
victim—the victim of a supposed due process violation or a "witch 
hunt." Psychologists have named this phenomenon DARVO, which 
stands for "Deny, Attack and Reverse Victim and Offender,"3  and 
we can see in, for instance, Harvey Weinstein's, Brett Kavanaugh's, 
and Donald Trump's reactions to being accused of sexual 
harassment and violence just a few of the many recent examples of 
the DARVO phenomenon. 

The second difference between the criminal and civil rights 
approaches deals with what each system is structured to do. 
Victims have an extremely wide range of needs as a result of sexual 
violence, and the downward spiral that victims can experience if 
these needs are not met can seriously derail and even ruin their 
lives. Sexual violence causes serious health problems, including 
increased risk of substance use and re-victimization, eating 

3. Jennifer J. Freyd, What is Darya?, U. OR., https://dynamic. 
uoregon.edu/jjf/defineDARVO.html [https://perma.cc/JV7P-7USP] (last visited 
Mar. 21, 2020). 
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disorders, sexual risk behaviors, pregnancy, self-harm, and 
suicidality.4  These health problems then require time off and 
usually cause a drop in grades and educational performance.5  Both 
result in economic losses to, for example, financial aid and tuition 
dollars and, in the worst cases, a student ends up dropping out or 
transferring to a less desirable schoo1.8  The negative impact on 
future earning potential is likely to be large, so students' equal 
employment opportunities are likely to be diminished even before 
they start working.7  Like with people already working, these 
dynamics have a larger impact on certain students, such as first 
generation college students, because you need resources to create 
the time and space to heal and these students and their families 
often have fewer of such resources.8 

All of these needs mean that to re-establish an equal education 
for a student victim, the school must do more than simply punish 
the perpetrator. Most importantly, the school must provide the 
victim with accommodations like changes to living, working, 
transportation, and academic arrangements, ordering stay-away 
orders, and refunding tuition or providing other relief to victims 
whose trauma makes it impossible for them to continue with their 
education in the same way as they did before the violence. The 
criminal law, even if it wanted to, is not structured to provide such 
assistance. This is true even if the criminal system worked 
perfectly, 100% of the time, and police and prosecutors never made 

4. Nicole Spector, The Hidden Health Effects of Sexual Harassment, NBC 
NEWS (Oct. 13, 2017), https://www.nbenews.com/betterfhealth/hidden-health-
effects-sexual-harassment-ncna810416 [https://perma.cc/X743-TD6X]. 

5. See Kathryn M. Reardon, Acquaintance Rape at Private Colleges and 
Universities: Providing for Victims' Educational and Civil Rights, 38 SUFFOLK 
U. L. REV. 395, 396 (2005) ("The end result for victims is falling grades, 
prolonged school absence, and for many, eventual school drop out or failure. 
Simply put, sexual assault is a significant barrier to equal education for young 
women today."). 

6. Nancy Chi Cantalupo, For the Title IX Civil Rights Movement: 
Congratulations and Cautions, 125 YALE L.J. FORUM 281, 295 (2016) (citing 
Rebecca Marie Loya, Economic Consequences of Sexual Violence for Survivors: 
Implications for Social Policy and Social Change 93-100 (June 2012) 
(unpublished Ph.D Dissertation, Brandeis University) (on file with The Heller 
School for Social Policy and Management)). 

7. See id. at 296 (citing Loya, supra note 6, at 95). 
8. Id. at 295-96 (citing Loya, supra note 6, at 104-10). 
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any errors in doing their jobs. The criminal system is just not set 
up to make a victim whole in the way that civil rights law can. 

The third difference between the civil rights and criminal law 
systems has to do with who gets to decide whether an investigation 
of a victim's report will happen. When people report crimes, the 
expectation is that their report will be investigated, but police and 
prosecutors are the ones who actually decide what happens with 
that investigation. Police and prosecutors make the decision to 
advance very few cases through the criminal system, as you can see 
from this inverted pyramid aggregating the findings of many 
studies that, of 100 rapes committed, only 5-20 are reported to 
police, 0.4-5.4 are prosecuted, 0.2-5.2 result in conviction, and 
0.02-2.8 result in any incarceration.9 

What is also clear here is that an even smaller number of 
survivors will even give police and prosecutors the chance to make 
that decision.10  Instead, the vast majority of survivors will use the 
victim's veto, described by Professor Douglas Beloof when he says 
that "Nile individual victim of crime can maintain complete control 
over the process only by avoiding the criminal process altogether 
through non-reporting."11  Although this description is for crime 
victims generally, this analysis is completely consistent with the 
dynamics of campus sexual harassment. Student survivors give 
very similar reasons for not engaging in the criminal system and 
often with their campus systems, especially when the campus 
system imitates the criminal system, and it looks like reporting to 
campus officials is the same thing as going to the criminal system. 

The list of major reasons given by survivors in decades of 
studies about campus sexual harassment and sexual violence12 

9. Kimberly A. Lonsway & Joanne Archambault, The "Justice Gap" for 
Sexual Assault Cases: Future Directions for Research and Reform, 18 VIOLENCE 
AGAINST WOMEN 145, 157 (2012). 

10. Id. at 156-157. 
11. Douglas Evan Beloof, The Third Model of Criminal Process: The Victim 

Participation Model, 1999 UTAH L. REV. 289, 306 (1999). 
12. The reasons, as displayed during the presentation, were: fear of hostile 

treatment or disbelief by legal and medical authorities; not thinking a crime 
had been committed or what happened was serious enough to involve law 
enforcement; not wanting family or others to know; not wanting to get 
assailants who victims know in trouble; lack of faith in or fear of police, police 
ability to apprehend the perpetrator, court proceedings; lack of proof; fear of 
retribution from the perpetrator; belief that no one will believe the victim and 
nothing will happen to the perpetrator. 
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echoes Professor Beloof s list, including survivors' desires to retain 
their privacy, their concern about participating in a system that 
may do them more harm than good, and their skepticism about the 
ability of the system to effectively solve many crimes.13  Equally 
evident in this list are victims' concerns that they are going to be 
treated badly by systems in which they lack the ability to exert any 
meaningful control over the terms of their participation in the 
system.14  Many victims, especially victims of color, may also reject 
the model of retributive justice that the criminal law uses or have 
reasons to be suspicious of criminal justice system actors like police 
and prosecutors, especially police.15 

In contrast to the criminal system, where police and 
prosecutors decide what happens with the victim's case, the Title 
IX civil rights approach allows the survivor to decide. The Office 
for Civil Rights in the Department of Education approved of this 
approach in 2014 when it recognized that schools could establish a 
two-path reporting system.16  This system was basically modeled 
on the system that was already being used with significant success 
in the U.S. Military17  and, although the 2014 guidance has been 
rescinded, schools can still use this structure without violating Title 
IX. Both the military and Title IX systems give survivors at least 
two choices for how to report. Under the first option, they can make 
an official report to a responsible employee or to the Title IX 
coordinator, and that person must investigate unless the victim 
explicitly requests that there be no investigation and the Title IX 
coordinator can grant that request. The Title IX Coordinator may 
not be able to grant the request if the Title IX coordinator has access 
to information, such as multiple reports naming the same accused 
harasser, requiring an investigation despite the survivor's request 
for confidentiality. Thus, the survivor takes a chance in going to 
the Title IX coordinator because the survivor could lose some 

13. Beloof, supra note 11, at 306. 
14. Id. 
15. Id. 
16. See U.S. DEP'T OF EDUC., OFFICE FOR CIVIL RIGHTS, QUESTIONS AND 

ANSWERS ON TITLE IX AND CAMPUS SEXUAL MISCONDUCT 21-24 (Apr. 2014), 
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf [https:// 
perma.cc/5EEH-C8GY]. 

17. DEP'T OF DEF., REPORT TO THE PRESIDENT OF THE UNITED STATES ON 
SEXUAL ASSAULT PREVENTION AND RESPONSE 9 (2014). 
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control over the process. If survivors want to maintain complete 
control over the process, they can choose to report in a confidential 
path, which would get them access to services and accommodations 
like the ones just discussed. However, reporting in a confidential 
path would not result in an investigation unless the survivor later 
decided to report to a responsible employee or to the Title IX 
coordinator, a switch from the confidential to the non-confidential 
path that the survivor can make at any time. 

What the social science research and Professor Beloofs 
analysis about the victim's veto also shows us is that survivors who 
want an investigation and therefore decide to use the non-
confidential path will take into consideration in making their 
decision how and under what procedural rules the investigation will 
operate.18 This reality brings us to the final difference between the 
criminal system and the civil rights approach: Title IX and all civil 
rights statutes use procedures that treat the parties to the 
proceeding equally. 

Once again, this approach is a stark contrast to criminal 
proceedings where victims are mere "complaining witnesses" with 
no party status and none of the procedural protections that come 
with party status. Indeed, the criminal law treats accused 
assailants and victims radically unequally.19 Because their roles 
are limited to that of witness in criminal proceedings, victims 
enter the courtroom, give their testimony, and then are often not 
even allowed to remain in the courtroom for the rest of the trial. 20 

Their lack of party status means that victims have no legal 
representation in a criminal proceeding, since the prosecutor 
represents the State, which may have very different interests 

18. See Beloof, supra note 11, at 306. 
19. See Sue Anna Moss Cellini, The Proposed Victims' Rights Amendment 

to the Constitution of the United States: Opening the Door of the Criminal 
Justice System to the Victim, 14 ARIZ. J. INT'L & COMP. L. 839, 849 (1997) 
(noting the various procedures developed to protect defendants and that no 
comparable body of law has developed to protect victims). 

20. See, e.g., ARK. CODE ANN. § 16-90-1103(a) (West 2018) (excluding 
victim from proceedings when "necessary to protect the defendant's right to a 
fair trial"); UTAH R. EVID. 615(d) (sequestering victim witnesses from 
proceedings unless "prosecutor agrees with the victim's presence"); Cellini, 
supra note 19, at 849. But see 18 U.S.C. § 3510 (2012) (prohibiting district 
courts from sequestering victim witnesses during the trial of the accused); 
ALASKA STAT. ANN. § 12.61.010(a)(1) (West 2018) (listing the right of a crime 
victim to be present during any prosecution). 
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from the victim.21 Further, victims do not get equal evidentiary 
access or privacy protections from either the prosecution or 
defense, neither of whom is accountable to the victim.22 Without 
party status, victims also have no right to appea1.23 The 
procedurally equal system required by a civil rights approach is 
starkly different, since it considers the victim an equal party to 
the proceeding and follows the principle that any procedural 
right provided to one party must be provided to the other. 

In fact, the procedural equality of the Title IX and other civil 
rights systems is the closest to full fairness that any system can get. 
It nevertheless is experienced as unfair by those who are accused of 
wrongdoing because of the ongoing comparison of Title IX to 
criminal procedures. Whereas the civil rights system does not 
privilege either party, criminal procedures give so many more 
procedural rights to the accused than they do to the victim that the 
accused will, of course, experience equal rights as a loss of rights 
that seems unfair. This adds to the pressure exerted by some to 
turn Title IX into a quasi-criminal law, because doing so would 
import the privileges that the criminal system gives to the accused 
over the victim. 

Nowhere is this pressure heavier than with the fight over the 
standard of evidence, which the Trump Administration's proposed 
rules would push schools to change from "preponderance of the 
evidence" to "clear and convincing evidence."24 The preponderance 
standard has become such a focal point because the preponderance 
standard is the most procedurally equal of all standards of proof, 

21. See RUSSELL L. WEAVER ET AL., PRINCIPLES OF CRIMINAL PROCEDURE 5-
6 (4th ed. 2012) (noting the policies and authorizations that affect federal and 
state prosecutors in practice); Cellini, supra note 19, at 851 (observing that 
prosecutors try to use time and resources efficiently, which closely relates to 
defense attorneys' objective of certainty in the outcome rather than the victim's 
desire for justice). 

22. See WAYNE R. LAFAVE, PRINCIPLES OF CRIMINAL LAW §§ 1.2(e), 1.3(a) (2d 
ed. 2010); Cellini, supra note 19, at 841. 

23. 15A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 
§ 3902.1 (2d. ed. 1991). 

24. See Nancy Chi Cantalupo, Dog Whistles and Beachheads: The Trump 
Administration, Sexual Violence & Student Discipline in Education, 54 WAKE 
FOREST L. REV. 303, 312-317 (2019) (discussing the proposed changes to the 
Title IX regulations that deal with the evidentiary standard). 
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and therefore gives neither accused students nor student victims 
an advantage in the fact-finding process. 

Indeed, the preponderance of the evidence standard is the only 
truly civil rights standard for many reasons, but I am going to 
discuss only the two most relevant in my comments today. First, 
the preponderance standard gives both parties equal assumptions 
of truth-telling. In contrast, the criminal standards give heavy 
presumptions in favor of the accused and against the victim. This 
signals skepticism of the victim's account and only the victim's 
account. We can see this in the very language of the clear and 
convincing evidence standard, which requires that the fact finder 
be clearly convinced that the victim—and again, only the victim—
is telling the truth. Adopting a standard that signals such 
skepticism is arguably discriminatory on its face, but it also relies 
on stereotypes that victims lie about being sexually victimized, 
stereotypes that have been around for centuries and have been 
rejected by criminal law reformers as gender discriminatory for 
decades.25 

Second, the preponderance standard reflects the equal stakes 
of the parties. The rhetoric of the administration about its proposed 
rules implies that criminal standards of proof are more accurate, 
but as all lawyers and judges know, no standard of proof is more 
accurate than another. Standards of proof are chosen for the kind 
of inaccuracy that they risk and that choice reflects the relative 
stakes of the parties and other values of the system.26 

This is another way in which the preponderance standard is 
the most equal standard of proof: it balances the risks between false 
positives (or "wrongful convictions" in criminal law terms) and false 
negatives (or "wrongful acquittals"). Criminal and quasi-criminal 
standards tolerate a much greater risk of false negatives, reflecting 
the stakes of those involved in criminal proceedings. The defendant 
could go to jail or have to register as a sex offender. The victim is 
not perceived as facing any consequences at all from the criminal 

25. See Michelle J. Anderson, Diminishing the Legal Impact of Negative 
Social Attitudes Toward Acquaintance Rape Victims, 13 NEW Crum. L. REV. 
644, 645 (2010) ("The marital rape exemption and the historical requirements 
in rape law of resistance, corroboration, and chastity continue to infect both 
statutory law and the way that actors with[in] the criminal justice system—
police, prosecutors, judges, and juries—see the crime of rape."). 

26. See Louis Kaplow, Burden of Proof, 121 YALE L.J. 738, 742-744(2012). 
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proceeding. Thus, we have crafted the evidentiary standard to 
avoid false positives, or wrongful convictions, even if that means 
risking many false negatives, or wrongful acquittals. 

But in a campus Title IX investigation, both students have the 
same stakes in the outcome. Both wish to continue attending the 
school of their choice and both will likely be pushed to leave if the 
other one stays. On the one hand, the accused harasser may be 
suspended or expelled, and an expulsion may affect the accused 
student's ability to go to school elsewhere. Now I should note that 
the limited research and data that is out there indicates that 
accused harassers are rarely expelled27  and, when they are, I have 
come across no research—and I have looked fairly extensively—
indicating how often, if ever, accused students are unable to 
transfer to another school and to complete their education. Despite 
this lack of evidence, I am unwilling to dismiss this possibility on 
that basis. Consistent with the civil rights emphasis on equality, I 
believe we should be concerned about this danger and bear it in 
mind in structuring the rules of the proceedings, including with 
regard to the standard of proof. 

On the other hand, research does show, and has shown 
repeatedly over many years, that many victims will transfer schools 
or drop out of school entirely as a result of an accused student 
remaining at that institution. Because encountering someone with 
whom the victim has had a traumatic experience triggers the 
trauma over and over again, making it impossible to continue with 
one's education,28  victims are compelled to leave that school. Thus, 
the stakes are equal in these cases. The evidentiary standard 
should reflect these equal stakes, and the preponderance standard 
is the only standard that does. 

This analysis is further confirmed by the fact that the 
preponderance standard is also the standard of proof that schools 
are expected to use in investigating and resolving complaints of 
racial harassment. My research has established that the Office for 
Civil Rights in the Department of Education has enforced, in both 
sexual and racial harassment cases, an expectation that schools use 

27. See Nancy Chi Cantalupo, And Even More of Us Are Brave: 
Intersectionality & Sexual Harassment of Women Students of Color, 42 HARV. 
J.L. & GENDER 1, 13-14 (2019). 

28. Id. at 14. 
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the preponderance of the evidence standard when investigating any 
complaints of discriminatory harassment.29  This enforcement 
approach dates back at least to 1995 in sexual harassment cases 
and was used as recently as 2014 for racial harassment cases.30 
The proposed rules that the current administration issued in 
November 2018 would break this consistent and equal treatment of 
sexual and racial harassment victims. 

As you can see from the text of the proposed rule,31  it drives 
schools to use a clear and convincing evidence standard in sexual 
harassment cases and this breaks the consistent, across the board 
enforcement that was done in the past with regard to 
discriminatory harassment cases. The proposed rules only apply to 
sexual harassment cases, thus presenting the immediate question: 
if a school uses clear and convincing evidence for sexual 
harassment, but preponderance of the evidence for racial 
harassment, what happens when a woman of color is both sexually 
and racially harassed? When it comes to the investigation and what 
kind of standard is going to be used, will the victim be a woman first 
or will she be a person of color first? 

These are especially troubling questions because we know from 
decades of research that women of color are sexually harassed 
more—and more severely—than white women.32  We also know 
that they are harassed in ways in which gender and race 
discrimination are so intertwined that they cannot be separated, as 

29. Id. at 5. 
30. See id. 
31. [I]n reaching a determination regarding responsibility, the 

recipient must apply either the preponderance of the 
evidence standard or the clear and convincing evidence 
standard. The recipient may, however, employ the 
preponderance of the evidence standard only if the recipient 
uses that standard for conduct code violations that do not 
involve sexual harassment but carry the same maximum 
disciplinary sanction. The recipient must also apply the 
same standard of evidence for complaints against students as 
it does for complaints against employees, including faculty. 

Nondiscrimination on the Basis of Sex in Education Programs or Activities 
Receiving Federal Financial Assistance, 83 Fed. Reg. 61462, 61477 (proposed 
Nov. 29, 2018) (to be codified at 34 C.F.R. pt. 106). 

32. Cantalupo, supra note 27, at 45, 47-48, 54; see also Cantalupo, supra 
note 24, at 317. 
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this quote from an actual letter from a white male professor to a 
woman student of color shows.33 

Despite this disproportionate targeting, women of color are also 
less likely to be believed when they complain of harassment because 
they face stereotypes that are both racist and sexist.34  Racialized 
stereotypes dating back to slavery and colonialism treat women of 
color as prostitutes or as promiscuous, with each group of women of 
color, as you can see here, having its own very special stereotype of 
how we are all whores or sluts.35  Then, sex stereotypes about 
supposedly unchaste women being essentially unrapable cause 
many people to assume that women of color are lying when they say 
that they did not consent to sexual activity.36 As I have already 
explained, the proposed rules, especially the one that would push 
schools to use clear and convincing evidence, will make it harder for 

33. See Sumi K. Cho, Converging Stereotypes in Racialized Sexual 
Harassment: Where the Model Minority Meets Suzie Wong, in CRITICAL RACE 
FEMINISM: A READER 349, 349 (Adrien Katherine Wing ed., 2d ed. 2003). 

I'll get right to the point, since the objective is to give you, in writing, 
a clear description of what I desire . . .. Shave between your legs, with 
an electric razor, and then a hand razor to ensure it is very smooth 

I want to take you out to an underground nightclub . . . like this, to 
enjoy your presence, envious eyes, to touch you in public . . . . You will 
obey me and refuse me nothing . . . . I was dreaming of your possible 
Tokyo persona since I met you. I hope I can experience it now, the 
beauty and eroticism. 

Id. 
34. See Cantalupo, supra note 24, at 317-18; Cantalupo, supra note 27, at 

16-20, 25-26, 27-28, 30. 
35. African American women are stereotyped as "Jezebels." Joan C. 

Williams, Double Jeopardy? An Empirical Study with Implications for the 
Debates Over Implicit Bias and Intersectionality, 37 HARV. J.L. & GENDER 185, 
214 (2014). Latinas are stereotyped as "hot-blooded" and Asian Pacific 
Islander and Asian Pacific American women as "submissive and naturally 
erotic." Maria L. Ontiveros, Three Perspectives on Workplace Harassment of 
Women of Color, 23 GOLDEN GATE U. L. REV. 817, 819-820 (1993). American 
Indian/Native American women are stereotyped as "sexual punching bag(s)." 
See Debra Merskin, The S. Word: Discourse, Stereotypes, and the American 
Indian Woman, 21 How. J. Comm. 345, 353 (2010). Finally, multiracial women 
are stereotyped as "tragic and vulnerable." See Jessica C. Harris, Centering 
Women of Color in the Discourse on Sexual Violence on College Campuses, in 
INTERSECTIONS OF IDENTITY AND SEXUAL VIOLENCE ON CAMPUS: CENTERING 
MINORITIZED STUDENTS' EXPERIENCES 42, 49 (Jessica C. Harris & Chris Linder 
eds., 2017). 

36. See Anderson, supra note 25, at 645. 



238 ROGER WILLIAMS UNIVERSITY LAW REVIEW [Vol. 25:225 

all victims to be believed. But the stereotyping that women of color 
face will make those additional barriers particularly damaging for 
survivors of color. 

Many of you may be thinking: but I had heard that the 
proposed rules would address race discrimination against men of 
color because they are disproportionately accused, and falsely so, of 
sexual harassment on college campuses. Such a narrative has been 
circulating for quite a few years now, and it actually does not 
originate with the current administration. That narrative alleges 
that the wave of accusations of sexual violence on college campuses 
is yet another iteration of the white supremacist excuse for lynching 
during the Jim Crow period in the American South: white women 
falsely accusing black men and boys of sexual assault. 

The reality is that campus investigations of sexual harassment 
are not public, and there is almost no data indicating what the 
racial demographics are of either accusers or accused in sexual 
harassment cases. But the little data we do have, from both the 
criminal system and the educational system, shows that men and 
boys of color are not disproportionately disciplined in sexual 
harassment and violence cases—even though they are subject to 
discriminatory discipline for other kinds of misconduct when that 
misconduct primarily harms white people.37 

For instance, in an extensive study from the criminal system, 
the researchers concluded, after looking at over 40,000 cases, that 
only defendants of color who were accused of primarily inter-racial 
crimes, such as robbery or other property crimes, were treated more 
harshly than white defendants.38  Defendants of color who were 
accused of primarily intra-racial crimes, like sexual assault, were 
treated more leniently.39  This study echoes research with which 
many of us are familiar, at least in law schools, regarding the death 
penalty, which has shown over and over again that the most likely 
defendants to receive death sentences are defendants of color who 
killed a white person.48 

37. See Cantalupo, supra note 27, at 73, 78-79. 
38. See id. at 35; see also Christopher D. Maxwell et al., The Impact of Race 

on the Adjudication of Sexual Assault and Other Violent Crimes, 31 J. CRIM. 
JUST. 523, 523 (2003). 

39. See Maxwell, supra note 38, at 523. 
40. See Cantalupo, supra note 27, at 16. 
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This insight is also corroborated by the very limited research 
and data that we have from the K-12 educational context. The 
Department of Education Civil Rights Data Collection shows that 
K-12 students engaging in sexual harassment are disciplined both 
less and without major racial disparities even when there were 
large racial disparities for other kinds of discipline in schools.41 

The current administration's rhetoric around its proposed Title 
IX rules ignores this data and pretends that its proposed rules are 
going to advance racial justice by decreasing discriminatory 
discipline of men of color. In actuality, however, they do nothing to 
address the real discriminatory discipline problems that are faced 
by male students of color, even as the proposals enable the 
intersectional, racial, and gender discrimination against women of 
color that I have already discussed. And it is important to point out 
that if this administration had conceived of women of color as being 
common sexual harassment victims—or even victims at all—it 
could not possibly have created the intersectional legal conflict I've 
already mentioned in the first place. Only an administration that 
held racialized gender stereotypes and therefore did not think that 
women of color could be sexually victimized would have proposed 
such rules. 

Meanwhile, as the administration takes actions in the Title IX 
context that expose the intersectionally racist and sexist nature of 
its goals, it has dismantled protections against real discriminatory 
discipline problems facing students of color. These problems are 
those that have been extensively documented as leading to the 
school-to-prison pipeline in education. In addition, they are not 
only problems that affect particularly African American students in 
large numbers, but, as already noted, they overwhelmingly do not 
involve sexual harassment. Thus, although there is simply no 
evidence to support claims that changing Title DC enforcement on 
sexual harassment would help men and boys of color, the 
administration is attempting to make such changes anyway. It is 
doing so while also deliberately and quietly halting proven methods 
of reducing discriminatory discipline that is well-documented, 
serious, and widespread. 

And when I say "quietly," I mean about as quietly as the federal 
government can do anything. The administration announced that 

41. See id. at 77, 78 n.440. 
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it was rescinding the Obama-era guidance on discriminatory 
discipline in December 2018, in the early evening of the Friday 
before the nation's longest annual holiday, with what would turn 
out to be the longest ever federal shutdown pending.42  This is in 
contrast to how Secretary DeVos announced the rescission of the 
Title IX guidance, which was done via a splashy speech at George 
Mason University's Antonin Scalia Law Schoo1.43  Thus, the impact 
of any changes to the Title IX rules would be a net loss to 
communities of color, particularly to African American 
communities. They would harm women and girls of color and then, 
when combined with what the Department of Education is doing in 
the discriminatory discipline context, they would also harm men 
and boys of color, especially African American men and boys, 
although it is worth noting here that the research shows that 
disproportionately high numbers of African American girls face 
discriminatory discipline as wel1.44 

So, the civil rights of students of color are under serious attack 
and that attack is coming from all sides despite the claims that the 
changes in Title IX are going to be protective. The actual solution, 
or at least the necessary first step towards a solution, is not 
changing the Department of Education's enforcement approach, but 
collecting more and more relevant data about what is going on in 
education with regard to sexual harassment, including 
demographic information. That way we can have a clearer and 
more accurate understanding of what the problem looks like so we 
can create the right solutions. 

Most critically, we need to consider the data on who is accusing 
whom and who is being disciplined for sexual harassment. And it's 

42. See Laura Meckler, Trump Administration Revokes Effort to Reduce 
Racial Bias in School Discipline, WASH. POST (Dec. 21, 2018), https:// 
www.washingtonpost.com/local/education/trump-administration-revokes-eff 
ort-to-reduce-racial-bias-in-school-discipline/2018/12/21/3f67312a-055e-11e9-
9122-82e98f9lee6f story.html?noredirect=on&utm_term=.8b519a6f49ec 
[https://perma.cc/J2XR-H65U] (explaining that the Trump Administration 
rescinded Obama-era guidance that put schools on notice that they could be 
violating civil rights laws by punishing minority students at higher rates). 

43. Susan Svrluga, Transcript: Betsy DeVos's Remarks on Campus Sexual 
Assault, WASH. POST (Sept. 7, 2017), https://www.washingtonpost.com/ 
newsigrade-point/wp/2017/09/07/transcript-betsy-devoss-remarks-on-campus-
sexual-assaulti?utm_term=.abc3866968fc [https://perma.cciGH7V-99UB]. 

44. See Verna L. Williams, Title IX and Discriminatory School Discipline, 
6 TENN. J. RACE, GENDER & SOC. JUST., 67, 75 (2017). 
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important to note that these are different inquiries. The current 
administration and its allies' rhetoric conflates them and, in doing 
so, they imply that the problem is racism on the part of the accusers, 
not racism embedded in the campuses that are disciplining accused 
harassers. Although certainly there could be a level of coordination 
between accusers and disciplinarians as there arguably was during 
the lynching period in the American South, we do not have any data 
to prove, or even support, any part of such a claim. And the data 
that we do have indicates that many of the accusations that are 
being made in this context are again being made by women 
survivors of color, as well as against accused individuals who are 
not people of color. 

As already mentioned, we do not have all of this data because 
schools are generally not required to disclose any information about 
disciplinary complaints. Therefore, they don't have to tell us what 
disciplinary complaints they have received or what result they have 
reached after an investigation of those complaints. And that would 
obviously include demographic information about who is accusing 
whom and what disciplinary decisions are being made in those 
cases. This lack of transparency has long been a target for Title IX 
survivor activists who have championed, for instance, new legal 
requirements for mandated climate surveys. In contrast, the last 
fully Republican-controlled Congress introduced legislation that 
would prohibit the Department of Education from ever requiring a 
climate survey among their students. This opposition was mounted 
even though the rhetoric that there are widespread false 
accusations directed at college men of color by white college women 
could be tested by requiring more transparency such as mandated 
climate surveys. As such, it must increase our skepticism of such 
rhetoric. We have to ask: why on earth would you oppose collecting 
data that would prove your point if you believe your point is actually 
accurate? 

As all of this evidence shows, the proposed Title IX changes 
have nothing to do with advancing racial justice or gender justice. 
They are not only discriminatory in terms of gender, but they are 
also discriminatory in terms of race and, therefore, anyone who 
cares about either or both racial and gender justice should oppose 
them. Thank you. 
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Accurate Reporting Without Shame, NEW YORK TIMES ROOM FOR DEBATE (Aug. 12, 2014), 
http://www.nytimes.com/roomfordebate/2014/08/12/doing-enough-to-prevent-rape-on-campus/accurate-
reporting-of-sexual-assault-on-campus-without-shame. 

At Issue: Should colleges hand off all sexual assault cases to the police?, CQ RESEARCHER (Oct. 31, 2014), 
http://photo.pds.org:5012/Nresearcher/document.php?id=cciresrre2014103106. 

Violating Student Victims 'Rights is Expensive, TIME (May 15, 2014), http://time.com/99697/campus-sexual-
assault-nancy-chi-cantalupo/. 

Rape victims need Title IX: Opposing view, USA TODAY (May 7, 2014), http://www.usatoday.com/story/ 
opinion/2014/05/06/sexual-assault-colleges-universities-title-ix-editorials-debates/8786319/. 

SCHOLARLY WORKS-IN-PROGRESS  
"1/100th of a Person?: Title IX, Notice & Comment Rulemaking & Democracy" 
"Property & Bodies: A Civil Rights View of the Cathedral" 
"Multiracial Women, Sexual Harassment & Gender-Based Violence" 
"Eexual Assault Expected: Developing Theories of 'Collective Entity Responsibility' in Tort" 

OTHER TEACHING EXPERIENCE 
Researcher; Adjunct Professor of Law 
Georgetown University Law Center; Washington, DC 2014-2015; 2009-2012, 
Georgetown University Women's & Gender Studies Program; Washington, DC 2007, 2005 
Courses: Property (co-taught w/ David Super); Rule of Law & Civil Society in China Practicum (supervised human rights 
fact-finding trips to Beijing, China to investigate gender-based violence and elder care in China); Gender & Global Laws 

Abraham L. Freedman Fellow 
Temple University Beasley School of Law; Philadelphia, PA 2011-2013 
Courses: Legislation & Regulation; Legal Research &Writing; Collaboratively-taught courses: Torts; Criminal Procedure H 

Adjunct Professor 2010, 2007-2008 
George Washington University Law School; Washington, DC 
Courses: International Human Rights of Women 
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SELECTED PRESENTATIONS  
Current and Future Academic Years: 
Invited Plenary Speaker; American Sociological Association Annual Conference; San Francisco (August 2020). 

Invited Presenter; The Ohio State University Presidential Task Force on Sexual Abuse; Columbus (April 2020). 

Presenter, selected from a Call for Papers for Rutgers University's "Feeling Democracy: A Conference on Politics 
and Emotions"; New Brunswick (April 2020). 

Invited Panelist, "Recent Developments: How Easily Can Agencies Change Regulatory Policy in Immigration & 
Civil Rights?," Hot Topic Program, Association of American Law Schools Annual Conference (January 2020). 

Panelist, "Teaching in a #MeToo World" Panel selected proposal, Association of American Law Schools Annual 
Conference (January 2020). 

Invited Panelist; National Academies of Science, Engineering and Medicine; Meeting to Prevent Sexual 
Harassment in Higher Education; Seattle (November 2019). 

Invited Panelist; National Women's Law Center; Intertwining Identities & Workplace Harassment Working 
Group meeting; Washington, DC (November 2019). 

Invited Keynote Speaker; Roger Williams University Law Review Symposium; Bristol, RI (November 2019). 

Presenter; "Disrupting Hierarchies in Legal Education: Commemorating the Impact of the Freedman Fellow 
Program"; Temple Law Review Symposium (October 2019). 

Organizing Committee Member & Presenter; LatCrit/SALT Faculty Development Workshop; Introducing Critical 
Theory & Social Justice in the Classroom; Georgia State Law, Atlanta (October 2019). 

Past Academic Years: 
Invited Panelist, "What Does Progress Look Like?" Concluding Plenary; Invitation-Only Faculty Sexual 
Harassment Conference, University of Wisconsin-Madison (July 2019). 

Invited Debater, "Education Policy Debate: The Right Direction on Title IX Sexual Harassment Regulations?"; 
American Enterprise Institute; Washington, DC (June 2019), video at https://www.aei.org/events/education-
policy-debate-the-right-direction-on-title-ix-sexual-harassment-regulations/. 

Invited Participant, Invitation-Only Critical-Interdisciplinary Sexual Violence Research Summit; Park City, UT 
(June 2019). 

Invited Panelist, "The Effectiveness of Law" Panel, Women's Rights Law Reporter Symposium on Ending 
Campus Sexual Assault, Rutgers Law School-Newark (April 2019). 

Panel Organizer & Presenter, "Democracy & Activism through Scholarship, Teaching & Service," National 
People of Color Conference (March 2019). 

Presenter, "Property & Bodies: A Civil Rights View of the Cathedral," Property Law: Works-in-Progress selected 
paper, Association of American Law Schools Annual Conference (January 2019). 

Invited Panelist, "Sexual Harassment & Violence Narratives: #MeToo, the Kavanaugh Allegations & Title IX 
Guidance," Hot Topic Program, Association of American Law Schools Annual Conference (January 2019). 

Invited Presenter, "Increasing Gender Diversity in the Biosciences" Invitation-Only Meeting at The Banbury 
Center of Cold Springs Harbor Laboratory (December 2018). 
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Invited Roundtable Participant, Taking Back the Campus: Imagining an End to Gender-Based Violence in Higher 
Education and Beyond, National Women's Studies Association Conference (November 2018). 

Invited Co-Panelist, U.C. Davis Law Review Symposium: Bakke at 40: Diversity, Difference & Doctrine (October 
2018). 

Invited Presenter, Social Justice Mondays Series, Seattle University School of Law (October 2018). 

Panel Organizer & Moderator, "Intersectional Perspectives on Sexual Harassment," Western Law Professors of 
Color/Conference of Asian Pacific American Law Faculty Joint Conference (October 2018). 

Panel Organizer & Presenter, "Activism," Western Law Professors of Color/Conference of Asian Pacific 
American Law Faculty Joint Conference (October 2018). 

Invited Constitution Day Speaker, University of South Dakota School of Law (September 2018). 

Invited Lecture, "#MeToo & the Civil Rights Approach to Gender-Based Violence," (University of Maryland 
Department of Women's Studies; April 2018). 

Invited Panelist, Hot Topic Program: "Rethinking the Campus Response to Sexual Violence: Betsy DeVos, Title 
IX, and the Continuing Search for Access to Justice," Association of American Law Schools Annual Conference 
(San Diego; January 2018). 

Presenter, Legal Scholarship Workshop (University of Chicago Law; December 2017). 

Presenter, Faculty Scholarship Workshop (John Marshall Law School; December 2017). 

Invited Panelist, Symposium on "Gender Equality: Progress & Possibilities" (Toledo Law Review; October 2017). 

Invited Panelist, "Campus Sexual Assaults & Title IX: A Navigation Guide" (National Asian Pacific American 
Bar Association Annual Convention; November 2017). 

Invited Panelist, Teach-In: Sexual Assault on College Campuses (American Studies Association Annual 
Conference; November 2017). 

Invited Presenter, "Campus Responses to Sexual Misconduct: Pausing to Consider the Implications" Conference, 
University of Kentucky Center on Research on Violence Against Women (September 2017). 

Presenter, "Singing a New America': What Pauli Murray Teaches Us about Justice and Equality" selected paper 
(Howard Law; September 2017), https://www.youtube.com/watch?v=P0CFI751Xjg. 

Invited Panelist, ABA CLE Showcase Program: "Issues of Sexual Violence on College Campuses and Beyond: 
Balancing Privacy, Constitutional and Civil Rights," American Bar Association Annual Meeting (Aug. 12, 2017), 
C-SPAN broadcast at https://www.c-span.org/video/?431967-2/sexual-assault-campus. 

"Faculty Sexual Harassment of Students: Intersectional Perspectives," Conference of Asian Pacific American 
Law Faculty & Northeastern People of Color (Combined) Conference selected paper (Brooklyn Law, June 2017). 

Invited Panelist, To POE or Not to POE: A Debate between Nancy Chi Cantalupo, Katharine Baker, Daniel 
Hemel & Richard Epstein (University of Chicago Law; April 2017). 

"Iexual Assault Expected: Developing Theories of 'Collective Entity Responsibility' in Tort," Workshop on Sex, 
Violence & Vulnerability selected paper (Emory Law; November 2016). 
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Invited Panelist, Journal of Legal Education Symposium on Campus Sexual Assault & Academic Freedom 
(Georgetown Law; October 2016). 

Invited Panelist, Symposium on "Creating Compliance: Institutional Concerns for a Maturing Industry" (Toledo 
Law Review; October 2016). 

Invited Panelist, "Symposium on Sports, Violence and Equality: Current Issues in Title IX Compliance" 
(Villanova Law; January 2016) 

Invited Panelist, Campus Sexual Assault: A Civil Rights Perspective (January 2016; ABA Teleconference). 

Invited Panelist, U.S. Congressional Briefing on "Campus Sexual Assault & the Problems with Mandatory Police 
Reporting," sponsored by the National Women's Law Center and Know Your IX (December 2015). 

Panelist, American Society of Criminology Annual Conference (Washington, DC; November 2015). 

Guest-lecture, Professor Gabriel Chin's U.C. Davis School of Law course (via Skype, October 2015). 
Invited Panelist, 2015 Regent University Law Review Symposium (Virginia Beach, VA; October 2015). 

Invited Speaker, American Constitution Society Faculty Forum (Orlando, FL; October 2015). 

Invited Commentator, Yale Law Journal's Conversation on Title IX (New Haven, CT; September 2015). 

Guest-lecture, Professor Michele Dauber's Stanford University course (Washington, DC; September 2015) 

"Proceduralism & Inequality: The Case of Campus Sexual Violence," Law & Society Association Annual 
Conference Feminist Legal Theory Collaborative Research Network selected paper (Seattle, WA; May 2015). 

Invited Speaker, Panel on "Strengthening Title IX: Campus Safety, Accountability, and Transparency," 
University of Chicago Institute of Politics (Chicago, IL; March 2015). 

"Proceduralism & Inequality: the Case of Campus Sexual Violence," Committee of Asian Pacific American Law 
Faculty (CAPALF) Annual Conference Works-in-Progress Presentation (Boston, MA; March 2015). 

Keynote Lecture, Symposium on Campus Sexual Assault & Title IX, University of Baltimore School of Law 
(Baltimore, MD; February 2015). 

"Proceduralism & Inequality: the Case of Campus Sexual Violence," Mid-Atlantic People of Color Legal 
Scholarship Conference Works-in-Progress Presentation (Morgantown, WV; January 2015). 

Invited Speaker, Conference on Student Life, Relationships & the Law: Confronting Domestic Violence in Higher 
Education, Pepperdine University School of Law (Los Angeles, CA; October 2014). 

Keynote Address, NASPA Student Affairs Law & Policy Conference (Denver, CO; October 2014). 

Invited Speaker, Law School Lecture Series, University of Oregon School of Law (Eugene, OR; June 2014). 

Invited Speaker, Symposium in Celebration of the 20th Anniversary of the Violence Against Women Act, 
Duquesne University School of Law (Pittsburgh, PA; March 2014). 

"Masculinity & Title IX: Bullying and Sexual Harassment of Boys in the American Liberal State," Lavender Law 
Conference Junior Scholars Forum (San Francisco, CA; August 2013). 

"Masculinity & Title IX: Bullying and Sexual Harassment of Boys in the American Liberal State," Georgetown 
Law Summer Workshop (Washington, DC; June 2013). 
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Keynote Lecture, National Scientific Meeting on Improving the Safety of Women on College Campuses: State of 
the Scientific Literature on the Problem and the Response, Center for Research on Violence Against Women, 
University of Kentucky (Lexington, KY; June 2013). 

"Commentary on Bullying in Higher Education," Bullying: Redefining Boundaries, Responsibility, and Harm 
Symposium, Temple University Beasley School of Law (Philadelphia, PA; February 2013). 

"Masculinity & Title IX: Addressing the Real Sex Discrimination Confronting Boys in School," Mid-Atlantic 
People of Color Legal Scholarship Conference Works-in-Progress Presentation (Philadelphia, PA; January 2013). 

"Lenahan (Gonzales) v. USA & Collective Entity Responsibility for Gender-Based Violence," American 
University Journal of Gender, Social Policy & the Law 20th Anniversary Symposium: Lenahan (Gonzales) v.  
USA: Domesticating International Law (Washington, DC; April 2012). 

"Masculinity and Title IX," The Association of American Law Schools, Section on Education Law, Title IX and 
Bullying/Harassment in Schools Panel (Washington, DC; January 2012). 

"Ordinary' and 'Extraordinary' Violence, Hate Crimes and Hate Crime Prevention," Department of Justice 
Community Relations Service Training (Washington, DC, February 2010). 

"Campus Violence: Understanding the Extraordinary through the Ordinary," The Association of American Law 
Schools, Section on Education Law, Panel on Campus Violence: Prevention, Response and Liability (San Diego, 
CA; January 2009). 

"The Opportunities and Limits of the Law to EnGender Liberation," Center for Gender and Law Studies of the 
China Academy of Social Sciences (Beijing, China; November 2007). 

SELECTED MEDIA APPEARANCES  
Colleen Flaherty, The Case for Disciplining Faculty Harassers, INSIDE HIGHER EDUCATION (March 12, 2019), 
https://www.insidehighered.com/news/2019/03/12/new-paper-says-slapping-faculty-harassers-wrists-
compromises-comprehensive.  

Madison Pauly, There's a Quiet #MeToo Movement Unfolding in the Government's Comments Section, MOTHER 
JONES (January 15, 2019),  https://www.motherjones.com/politics/2019/01/betsy-devos-title-ix-sexual-assault-
harassment-metoo/  (linking to forthcoming California Law Review Online study). 

Irene Hsu & Rachel Stone, "A Professor is Kind of Like a Priest," NEW REPUBLIC (Nov. 30, 2017),  https://new  
republic.com/article/146049/a-professor-kind-like-priest  (linking to Utah Law Review study). 

Katherine Mangan, Here's What Sexual Harassment Looks Like in Higher Education, CHRONICLE OF HIGHER 
EDUCATION (Nov. 16, 2017),  https://www.chronicle.com/article/Here-s-What-
Sexual/241807?cid=at&e1q=0c04f281cef34aca93b442e65b526af4&elqCampaignId=7247&elqTrackId=8a6f7ceff 
edb4f6c889d4837d3925fbf&elqaid=16768&elqat=l&utm medium=en&utm source=at. 

Colleen Flaherty, Worse Than It Seems, INSIDE HIGHER EDUCATION (July 18, 2017), 
https://www.insidehighered.com/news/2017/07/18/study-finds-large-share-cases-involving-faculty-harassment-
graduate-students-are  (discussing forthcoming Utah Law Review study). 

Sophia Tulp, Civil rights office to visit Cornell, which now has the highest number of active Title IX 
investigations, USA TODAY (Feb. 21, 2017),  http://college.usatoday.com/2017/02/21/civil-rights-office-to-visit-
cornell-which-now-has-the-highest-number-of-active-title-ix-investigations/. 
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Tyler Kingkade, Law Professors Defend Use of Preponderance Standard in Campus Rape Cases, HUFFINGTON 
POST (August 7, 2016), http://www.huffingtonpost.com/entry/preponderance-of-evidence-college-sexual-
assault us 57a4a6a4e4b056bad215390a. 

Dateline-NBC: Crisis on Campus (June 21, 2015). 

Max Ehrenfreund, Virginia wants to force universities to report every rape to the police. That won't address U-
Va. 's real problem, WASHINGTON POST (Dec. 3, 2014), 
http://www.washingtonpost.comiblogs/wonkblog/wp/2014/12/03/virginia-wants-to-force-universities-to-report-
every-rape-to-the-police-that-wont-address-uvas-real-problem/. 

Catherine Rampell, Stop the Campus Rape Numbers Game, WASHINGTON POST (Aug. 4, 2014), 
http://www.washingtonpost.com/opinions/catherine-rampell-stop-the-campus-rape-numbers-
game/2014/08/04/da82dcfc-lcOd-lle4-ae54-0cfelf974f8a story.html. 

Anna Bahr, Campus Sexual Assault Bill Relies on Public Shaming of Colleges, NEW YORK TIMES (Aug. 1, 2014), 
http://www.nytimes.com/2014/08/02/upshot/campus-sexual-assault-bill-relies-on-public-shaming.html? r=0. 

Monica Vendituoli, Is Reporting Campus Sex Assaults to the Police Discouraged? a Senator Asks, CHRONICLE OF 
HIGHER EDUCATION (June 24, 2014), http://chronicle.com/article/ls-Reporting-Campus-
Sex/147327/?cid=at&utm source=at&utm medium=en. 

Taylor Harvey, To Curb Sexual Assault on Campuses, Surveys Become a Priority, CHRONICLE OF HIGHER 
EDUCATION (May 12, 2014), http://chronicle.com/article/To-Curb-Sexual-Assault-0n/146475/. 

Richard Perez-Peila and Kate Taylor, Fight Against Sex Assaults Holds Colleges to Account, NEW YORK TIMES 
(May 3, 2014), http://www.nytimes.com/2014/05/04/us/fight-against-sex-crimes-holds-colleges-to-
account.html? r=0. 

John Lauerman, White House Report Calls for Campus Violence Surveys, BLOOMBERG NEWS (Apr. 29, 2014), 
http://www.businessweek.com/news/2014-04-28/white-house-report-calls-for-campus-violence-surveys-by-2016. 

Tyler Kingkade, Proposal To Require Campus Climate Surveys On Sexual Assault Faces Quick Opposition, 
HUFFINGTON POST (Apr. 29, 2014), http://www.huffingtonpost.com/2014/04/29/campus-climate-surveys-sexual-
assault n 5235457.html.  

John Lauerman, Campus Sexual Assault Hearings Planned by Senator McCaskill, BLOOMBERG NEWS (Apr. 22, 
2014), http://www.bloomberg.com/news/2014-04-22/campus-sexual-assault-hearings-planned-by-senator-
mccaskill.html.  

Jacob deNobel, Bill Aims to Increase Reports of Campus Sexual Violence, COMMUNITY TIMES (Feb. 5, 2014), 
http://www.carrollcountytimes.com/community times/news/bill-aims-to-increase-reports-of-campus-sexual-
violence/article 834ad2c6-9ca8-597c-9563-10f6ef1a6afc.html. 

Tyler Kingkade, College Sexual Assaults Often Go Unreported, This Idea Could Change That, HUFFINGTON 
POST (Sept. 23, 2013), http://www.huffingtonpost.com/2013/09/23/campus-sexual-assault-

 

surveys n 3968725.html. 

Caitlin Peterkin, Colleges Need to Support Male Victims of Sexual Violence, Speaker Says, CHRONICLE OF 
HIGHER EDUCATION (Oct. 7, 2012), http://chronicle.com/article/Colleges-Need-
%20Penn%20State%20scandal,%20too.)%20to-Support-Male/134906/. 
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Victim Rights Law, #c1ery25, Nancy Chi Cantalupo's "Burying our heads in the sand" presentation is 
phenomenal! Thank you for your work Nancy! Read her articles!, TWITTER (Oct. 5, 2012), 
https://twitter.com/VictimRightsLaw/status/254239786854916096. 

Donna Bickford, Brenda Bethman, Michelle Issadore & Michelle Kroner, Open Letter to Anonymous, INSIDE 
HIGHER ED (Nov. 8, 2011), http://www.insidehighered.com/views/2011/11/08/essav-defending-ocr-letter-
colleges-and-sexual-assault. 

Peter Katel, Crime on Campus: Are Colleges Doing Enough to Keep Campuses Safe?, CQ Researcher (Feb. 4, 
2011), http://photo.pds.org:5012/cgresearcher/getpdf.php?file=cqr20110204C.pdf. 

SELECTED BRIEFS, LEGISLATIVE TESTIMONY, AND POLICY DOCUMENTS  
Brief for 19 Law Professors as Amicus Curiae, Doe v. University of the Sciences, before the U.S. Court of 
Appeals for the Third Circuit (filed December 13, 2019). 

Recommendations for Practice: Improving Campus Student Conduct Processes for Domestic, Dating, Sexual & 
Stalking Violence, American Bar Association Commission on Domestic & Sexual Violence (2019). 

Written Comments Filed, Notice of Proposed Rulemaking on Department of Education Proposed 
Rule: Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial 
Assistance (January — February 2019). 

Expert Sworn Statement (with Johanna Bond and Lisa Martin) for Ghanaian political asylum applicant fleeing 
domestic violence (based on co-authored report, published at Domestic Violence in Ghana: The Open Secret, 7 
GEO. J. GENDER & L. 531 (2006)) (2017). 

White Paper on Title IX & the Preponderance of the Evidence (co-authored with Katharine K. Baker and Deborah 
L. Brake and signed by 115 law professors from law schools across the country), 
http://www.feministlawprofessors.com/wp-content/uploads/2017/07/Title-IX-Preponderance-White-Paper-
signed-7.18.17-1.pdf (August 2016). 

Memorandum regarding the legality under the Family Educational Rights and Privacy Act (FERPA) of Project 
Callisto (with Ian Ayres, Yale Law) (October 2015). 

Oral Testimony before Virginia House of Delegates Courts & Education Committees (February 2015). 

Open Letter to 50 State Legislatures, on behalf of 19 higher education associations and victim advocacy 
organizations, https://www.naspa.org/images/uploads/main/Joint omnibus bill statement letterhead.pdf 
(February 2015). 

Brief for NASPA and the Victim Rights Law Center as Amicus Curiae, Palo v. Iowa Board of Regents, before the 
Iowa Supreme Court (filed December 30, 2014). 

Written & Oral Testimony on Senate roundtable convened by Senator Claire McCaskill regarding "Campus 
Sexual Assault: The Administrative Process and the Criminal Justice System" (June 2014), broadcast at 
http://www.c-span.org/video/?320111-1/sexual-assault-college-campuses. 

Consultation (by invitation) & Written Comments Filed, White House Task Force to Protect Students from Sexual 
Assault (January 2014 — 2016). 

Oral & Written Regulatory Negotiation as Primary Negotiator for Advocacy Organizations on Negotiated 
Rulemaking Committee convened by the Department of Education to draft new regulations under the Clery Act, 
amended by the 2013 Violence Against Women Act (January — April 2014). 

Page 9 of 10 Cantalupo CV 



Oral Testimony before Maryland House of Delegates Ways & Means Committee (January 2014). 

OTHER EXPERIENCE 
Expert Consultant & Witness 2014-present 

Associate Vice President of Equity, Inclusion & Violence Prevention 2014-2015 
NASPA-Student Affairs Administrators in Higher Education; Washington, DC 

Research Fellow 2013-2014 
Victim Rights Law Center; Boston, MA & Washington, DC 

Assistant Dean for Clinical Programs 2005-2011 
Georgetown University Law Center; Washington, DC 

Associate Director, International Legal Studies Program 2005 
American University's Washington College of Law; Washington, DC 

Attorney 2003-2005; 
Drinker Biddle & Reath, L.L.P.; Washington, DC Summer 2002 

Director 1995 - 2003 
Georgetown University Women's Center; Washington, DC 

SELECTED PRO BONO ACTIVITIES 
Board Member, Conference of Asian Pacific American Law Faculty 2017-present 

Planning Committee Member, Faculty Development Workshop; LatCrit 2019 2019-present 

Co-Chair, Advocacy Subcommittee, Feminist Legal Theory Collaborative Research Network 2019-present 
Action Committee, Law & Society Association 

Invited Guest, American Law Institute 2015-present 

Board Chair, DC Law Students in Court (tenant's rights consortium legal clinic) 2007-2010 

Board Adviser, Asian/Pacific Islander Domestic Violence Resource Project 2009-2010 
Board Member, Asian/Pacific Islander Domestic Violence Resource Project 2007-2009 

Pro Bono Attorney, Election Protection 2004, 2006 & 2008 

SKILLS 
Conversant in Mandarin Chinese. 
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