


State Universities
of Massachusetty

June 9, 2021
Dear Secretary Cardona,

I write as the Executive Director of the Massachusetts State Universities Council of
Presidents to offcr comments to the US Department of Education’s Office for Civil Rights (OCR)
on improving enforcement of Title IX of the Education Amendments of 1972 (Title 1X). The
State University Council member campuses include: Bridgewater State University, Fitchburg
State University, Framingham State University, Massachusetts College of Art and Design,
Massachusetts College of Liberal Arts, Massachusetts Maritime Academy, Salem State
University, Westfield State University, and Worcester State University. Thank you for the
opportunity to share my views as OCR conducts a comprchensive review of the Department's
existing regulations and other actions related to Title IX in order to implement President Biden's
March 8 Executive Order on Guaranteeing an Educational Environment Free from
Discrimination on the Basis of Sex, Including Sexual Orientation or Gender Identity.

In 2011, the universities began a process to re-examine the antidiscrimination,
harassment and retaliation policics and procedures on our nine member campuses. Following
U.S. Department of Education (DoED) guidance, we accomplished an all-encompassing, system-
wide overhaul of our antidiscrimination, harassment and retaliation policies, In 2014, the
Massachusetts State Universities Equal Opportunity, Diversity and Affirmative Action Plan (“EO
Plan™), containing our Sexual Violence Policy and Complaint Investigation and Resolution
Process, was vetled and approved by the Massachusetts Board of Higher Education. It was
updated and approved by the Board of Higher Education in September 2018. The universities’
single Sexual Violence Policy addresses all forms of sex-based harassment and violence,
including rape, sexual assault, stalking, domestic and dating violence, and sexual harassment. The
agreed-upon, system-wide Complaint Investigation and Resolution Process unified the various
student and employee complaint processes, which are open to any member of the campus
community, including faculty, staff, students and others who believc they have been subjected to
any form of discrimination or harassment based on membership in any protected class, including
gender, as well as any gender-based violence or retaliation.

It is widely known that sexual harassment, including sexual violence and other forms of
sex discrimination, are grossly underreported on college campuses. Through the incorporation of
national best practices, and following Federal guidance and Title [X regulations, the state
universities’ Sexual Violence Policy and Complaint, Investigation and Resolution process
encourages reporting of inappropriate sexual behavior by educating and training our campus
community on the dangers of sex-based harassment and violence. Our EO Plan embraced Title
IX’s mandate to remove the barriers to cducation on the basis of sex by promptly, thoroughly and
fairly investigating and resolving complaints of sex-based violence, bias and discrimination
toward members of our campus communities. After the implementation of our EO Plan, we saw
increased awareness among all scctors of our communities, including faculty, staff, students,
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bystanders and visitors. By offering safe and judgment-free opportunities to report unwanted
sexual advances and behavior, we also saw a noticeable and welcomed willingness of victims and
survivors in our campus communities to come forward and report incidents of harassment and
violence.

The US DOE Title IX Rule required our campuses to create a separate policy and
complaint process for sex-bascd harassment and violence. On or about August 14, 2020, the
Board of Higher Education approved a revision to our system-wide EO Plan that removed the
existing Sexual Violence Policy and replaced it with a Sexual Harassment Policy with new
requirements in compliance with the Title IX Rule. It is our belief that the requirements of the
new Title IX Rule weakened the protections we werce able to provide to students and other
members of the campus communities in the past. The 2018 Massachusetts State Universities EO
Plan had successfully embraced Title IX s mandate to remove barriers to education on the basis
of sex by promptly, thoroughly and fairly investigating and resolving complaints of sex-based
violence, bias and discrimination toward members of our campus communities. Our concern is
that the current regulations undermine our efforts to both create a culture of zero tolerance of
unwanted sexual activity and ensure safc reporting practices on all Massachusetts State
University campuses. Moreover, we are concerned that the regulations will have a chilling effect
on reporting and participation in the investigatory process of unwanted scxual activity.

As expericnced educators and administrators, we belicve the new regulations lack an
appreciation of modern campus lifc and places victims, complainants and the campus community
are at risk for increased harassment and assault. We view the regulations as undermining
prolections for victims in favor of increased rights for thosc individuals accused of violating Title
[X. We maintain that the 2018 State Universities’ EO Plan, approved by the Massachusetts Board
of Higher Education, equitably protected the rights of all parties to a fair process, while the
amended plan turns back the clock, diminishing the universities’ ability to ensurc access to an
education free of sex-based discrimination, harassment and violence.

On January 30, 2019, we submiited comments in response to the Dolid’s November 29,
2018, Notice of Proposed Rulemaking amending regulations implementing Title [X of the
Education Amendments of 1972, Docket ID ED-2018-OCR-0064. When the final regulations
were announced by the DoED on May, 8, 2020, disregarding nearly all concerns raised in our
submission, all state universities had transitioned from a largely on-campus and in-person
academic community to a mix of in person and online classes. When our campuses reopened in
the fall, residential housing was at a reduced capacity to allow for proper social distancing and to
maintain strict gathering limits. Because our campuses have operated under COVID-19
puidelines since the regulations have been in effect, it is not possible to isolate the impact of the
regulation on the number of reports of unwanted sexual activity. As we continuc to work on plans
to repopulate the campuses in the fall 2021 semester with relaxed COVID-19 policies, we remain
concerned that the current regulations will have a chilling effect on the reporting of unwanted
sexual activity and undermine the universities® cfforts to create a culture of safe reporting on our
stale university campuses.

Since the concerns with the regulations we expressed in our January 30, 2019, comments
remain valid, we reiterate the most serious of these concemns below:

1. The New Regulations Threaten to Undermine Both the Educational Mission of
the Universitics and the Educational Foundation of Title IX by Introducing Live
Cross-Examination into the Process.

Title IX is nof a criminal statute, and the regulation’s requirement of criminal law
protections, like cross-examination, be provided has no place in an educational institution’s
administrative investigation of alleged violations of its policy. Further, there is also no reason to
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believe that cross examination provides more accurate outcomes than the prior approach; namely,
the presentation of questions on behalf of each party by the investigator, outside the presence of
the other party, with an opportunity to respond. The availability of cross examination creates the
potential for significant equity issues when any person may serve as a party’s representative, and
that person need not have any specific training, license, education, etc.

The core mission of our universities is to educate students. As the courts have long
recognized, even an institution’s disciplinary policies arc connected to the overriding aim of
providing an education. As part of the effort to ensure that disciplinary policies are connected to
the universities’ educational goals, our students were, prior to the current regulations, required to
speak for themselves in conduct proceedings. Such self-advocacy entailed the acceptance of one’s
role in the events underlying the alleged policy violation. The educational value of the process is
undermined when students may have advisors, advocates or attorneys speak for them. Further, a
goal of the former disciplinary process was to educate the offending student as to why their
behavier was prohibited. Our sanctions typically involved an cducational component; by
requiring a quasi-judicial and adversarial process in which students may be represented by
counscl or other advisors in live cross examination, the new regulations undercut the universities’
ability to enforce educational standards.

The sole purpose of an administrative investigation or conduct process is {o ensure that
community members are abiding by a university’s behavioral expectations as sct forth in its
policies and agreed to by the members of campus community. The goal of the process prior to the
new regulations was to determine if it was “more likely than not” that a community member had
viclated an institutional policy, and to then address such conduct in an educational context. At no
time did the universitics seek to determine whether a community member had violated a law,
civil or criminal, with the goal of imposing a punitive remedy.

The new regulations transformed our administrative process into a kind of judicial trial,
by requiring campus officials to assume the role of hearing officer required 1o make written
determinations of evidentiary issues. Simply put, the universities are not law cnforcement entities
or judicial bodies and lack the capacity and expertise of these institutions. Most of the employees
at the universities are educators, committed to developing ethical community participation among
our students, and not cquipped to act as judicial officers. Moreover, by forcing campuses to
abandon their educational mission and turn their administrative investigation processes into quasi-
criminal trials, the regulations do nothing to advance the removal of barriers to education. The
current Title IX regulation serves only to creatc more barriers to the universities” ability to
comply with the law, thereby failing both complainants and respondents.

2. The New Regulations Narrow the Definition of Sexual Assault and Leave the
Universities Powerless to Address Much of the Sex-Based Harassment and
Violence Experienced by Our Campus Community Members

Through the treatment of scxual harassment under the new regulations, the universitics’
ability to reach certain conduct has been limited, which threatens to icave many victims who are
assaulted off-campus with limited avenues of redress, while at the same time emboldening
offenders. On the majority of the nine campuses, approximately 50 pereent of incidents of sex-
based harassment and violence occur off campus. Many of these incidents involve rape and more
serious forms of physical assault. Under the new regulations, many of these instances will not be
subject fo investigation by the universities. The universities had purposcfully designed the former
Sexual Violence Policy to have a broad reach in order to address any form of sex-based
harassment or violence that might negatively affect a community member’s expericence in the
university environment, no matter its [ocation. After all, victims of harassment or violence may
experience the cffects of such prohibited conduct no matter where the conduct occurs.
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3. The Regulations Will Silence Reporters and Quash Participation in Policy
Violation Investigations by Requiring Live Cross Examination

The new regulations require the universities to implement processes that make 1t more
difficult for complainants to come forward and receive the support they need when they have
experienced sexual harassment or assault. As a result of the introduction of cross examination,
complainants and witnesses alike have refused either to come forward or to participate in any sort
of investigation, as many young adults will prefer not to face the prospect of being questioned by
an attorney — or by a respondent’s angry parent. As respondents have been turning to criminal
defense attorneys to scrve as their advisors, the most common question we hear from
complainants is: “am [ going to have to face the respondent or be in the same room as the
respondent? Because I can’t handle that.” Further, rules that force victims into participating in an
intimidating and adversarial process are contrary to our institutional obligation to support victims
and to encourage reporting. If a complainant or witness does not agree to cross examination,
morcover, the student’s participation in the investigation will be disregarded, which is contrary to
the very principles of fairness both the regulations and the universities’ policy seek to embrace.
We maintain that the exchange of written questions and answers is a fair and trauma-informed
approach 1o investigating claims of sexual harassment that has proven to be successful--and that
supports more active, consistent participation by the complainant.

The universities have experienced the impact of the #MeToo movement first-hand, as
more community members have become attuned to the pervasive and insidious nature of sexual
violence and the frequent power imbalances underlying sexual harassment. Complainants have
come forward expressly citing #MeToo as the impetus for doing so. The new regulations,
however, are at odds with the evolution occurring on our campuses and in the wider socicty.
Consider that, in the one case that has gone through the process since the new regulations were
adopted and implemented, the complainant did not show up for the live cross examination
hearing after having participated in the investigation to that point. Further, the limitation that
complainants must have been participating in or attempting to participate in educational activities
could preclude legitimate complaints brought months or years after the alleged incident occurred.

4. The Regulations Create a Socio-Fconomic Divide Among Those Strong Enough to Face
Cross-Examination by Counsel

In addition to the other concerns with the cross-examination requirement imposed by the
new rules, the state universitics remain concerned that the requirement of live hearing and cross-
examination will exacerbate the significant socio-cconomic inequities between students with
disparate financial resources. Where one party has the f{inancial means to retain a skilled lawyer
as an advisor, a party who cannot afford such representation, whether complainant or respondent,
will be at a significant disadvantage. The regulations thereby disadvantage those students of
limited means--and additional financial burdens will fall on students who nevertheless believe
legal representation is necessary to their participation. Further, for students unable to afford an
advisor, the regulations require the university to provide one for the student. Even putting aside
the unanswered questions regarding the level of expertise of the “advisor” the universities must
provide 1o a party when the other party is represented by an experienced attomney, the regulations
crect [egal and cthical roadblocks.

5. Changes to the Standard of Evidence is DGED Overreach

Universities should not be required to use the preponderance of evidence standard in non-
Title IX proceedings if it is used as the standard in Title IX proccedings. The DoED has no
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authority under Title IX to impose requirements on campus disciplinary proceedings involving
allegations, other than discrimination or harassment on the basis of sex. The new regulations
assume universitics can casily modify standards of evidence used across all campus proceedings,
but this is not the case. Conduct proceedings involving facully and other employees arc governed
by existing statc laws, collective bargaining contracts, faculty by-laws, and/or other constraints,
which institutions have no power to unilaterally change. We recommend the DoED allow
institutions the discretion to choose the preponderance of the evidence or clear and convincing
standard for Title IX proceedings, without regard to other campus conduct procecdings.

6. The Regulations Diminish the Equities the 2018 EO Plan Sought to Ensurc

We belicve that the prior Sexual Violence Policy and Complaint Investigation and
Resolution Procedures more than adequately addressed the concerns expressed by the prior
administration. The prior policy applied equally to all members of our community, including
students, faculty, staff, visitors and others. In terms of conduct prohibited by the universities, the
prior policy defined cach type of prohibited conduct, including sexuval harassment and sexual
assault, and provided examples of the same. Before implementation of the new rcgulations, the
Sexual Violence Policy identified the on-and off-campus support resources, explained the
confidential and non-confidential reporting options both on-and off-campus, and identified the
responsible employees on campus. It addressed supportive measures and accommeodations, the
prohibition of ccrtain consensual relationships, the ability of the universities to provide
confidentiality and privacy, and the universities’ education, training and prevention
programming. Notably, the prior policy contained a prohibition against knowingly making false
charges and allowed the universities campuses to act if a person knowingly provided false
witness.

As to the investigation of complaints, the 2018 SU EO Plan’s Investigation and
Resolution Procedures also applied to all community members including students, faculty, staff,
and visitors who believed they had been subjected to conduct prohibited by our Sexual Violence
Policy. Accordingly, any community member could make a complaint of sexual harassment,
rape, sexual assault, dating and/or domestic violence, stalking, incest, statutory rape, aiding in
commission of scxual violation or retaliation. The Investigation and Resolution Procedures were
purposefully designed to capture as many incidents of sex-based harassment and violence as
possible. Further, by using the same set of procedures across all nine campuses, the Investigation
and Resolution Procedures promoted efficiency, consistency and fairness across our system.

Our 2018 SU EO Plan’s Investigation and Resolution Procedures provided different
avenues of redress: informal mediation; formal complaint investigation; and formal mediation.
Under the formal complaint investigation process, trained administrative investigators conduct an
investigation and prepared a draft report that was shared with the partics for their review and
comment. Once the report was finalized, it was reviewed by an independent, trained
administrative review body to determine if the investigation has been prompt, fair, impartial and
thorough. The independent administrative review body also reviewed any recommended remedial
measures and/or discipline in light of policy and practice (our administrative investigators have
no power to determine or implement discipline). Once the partics were notified of the outcome,
the partics had equal appeal rights.

Importantly, our prior Sexual Violence Policy explicitly identified the parties’
rights and options during formal complaint investigations. Al parties had the following
rights:

- {0 referrals to confidential assistance and support services from both on- and off-
campus resources, including 24-hour services;
» {0 supportive measures, including no contact/communication orders;
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= to a prompt, thorough and equitable investigation and resolution of a complaint;

* to the confidentiality of the investigation process to the extent possible;

- to an advisor of one’s choice who will assist and be present at any time during
the investigation proceedings, but whe may not participate in or otherwise
provide representation in any way throughout the process;

* to reasonable accommodations for a documented disability during the process;

» to know, in advance, the names of all persons known to be involved,

» not to have irrelevant sexual history discussed;

* to be present at certain meetings and review evidence;

» to speak and present information on one’s own behalf;

« to submit questions for the Administrative Investigator to ask witnesses;

» to know the status of the case at any point during the process;

» to be provided with a copy of the investigation report and an opportunity to
respond to the report in advance of the administrative review;

» {0 submit impact statements;

* to be informed of the outcome of the process in a timely manner;

- to an appeal from the outcome of the process (if proper grounds for appeal
exist);

* to be free from any behavior that may be construed by the University to be
intimidating, harassing or retaliatory; and

» to have the matter handled in accordance with University Policy.

All complainants had the following rights unique to their status as complamants:

» to an explanation of the options available;

» 1o make a complaint that starts the Universily’s Investigation and Resolution
processes;

» to choose whether or not to initiate a formal investigation of the complaint,
unless the University deems it necessary to investigate to protect the safety of
the community or in compliance with applicable law;

« to file no complaint with the University, but receive support services from the
University;

» to file a police report and/or take legal action separate from and/or in addition to
the University discipline process;

» to seek and enforce a no contact, restraining or similar court order;

» 10 be assisted by the University in seeking assistance from or filing a complaint
with local law enforcement; and

» not to file a complaint or seek assistance from local law enforcernent, but receive
support services from the University.

e e e

Likewisc, Respondents had the following rights unique to their siatus as respondents:

» to an explanation of the allegations against them;

+ to receive a copy of the complaint filed against them;

» to be presumed not in violation of University policy until a violation is
established through the complaint investigation process; and

« pursuant to Weingarten, respondents who are members of a union may exercise
their right to a union representative or other University employee at meetings
which the unit member reasonably believes may result in discipline.

As these procedures were in place for approximately four years, we have confirmation
that our campuses conducted investigations promptly, cfficiently and fairly. Further, all parties to
investigations received appropriate supportive measures and an cqual opportunity to participate in
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