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Dear Ms. Suzanne B. Goldberg, 

Please find attached the Los Angeles Unified School District's public comment on Title IX, specifically on 

the 2020 Amendments to the Title IX Regulations in the K-12 educational environment. 

Thank you for your consideration. 

Sincerely, 

In light of the COVID-19 outbreak, all attorneys and staff (e.g., Educational Equity Compliance 
Office) in the Office of General Counsel are working remotely. There is also limited access to our 
work location, the Beaudry building. Hence, we are not able to receive mail in a timely manner. 
Please send all correspondence or other documents via email or voluminous materials through a 
document sharing apQ:.. Thank ).'.OU for your understanding and Qrofessional courtesy. 

Julie L. Hall-Panameno 
Director-Educational Equity Compliance Office 
Office of the General Counsel 

Los Angeles Unified School District 
333 South Beaudry Avenue, 18th Floor 
Los Angeles, California 90017 
Phone: (213) 241-7682 
Fax: (213) 241-3312 
E-mail: julie.hall@lausd.net

�Please consider the environment before printing this e-mail
This message, together with any attachments, is intended only for the use of the individual or entity to 
which it is addressed and may contain information that is legally privileged, confidential, or exempt from 
disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, 
distribution, or copying of this message or any attachment is strictly prohibited. If you have received this 
message in error, please notify the original sender immediately by telephone or by return e-mail and 
delete this message, along with any attachments, from your computer. 
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Written Comment: Title IX Public Hearing (2020 Amendments to the Title IX Regulations 
in the K-12 Educational Environment) 

Via Email at T9PublicHearing@ed.gov 

Dear Ms. Suzanne B. Goldberg, 

The Los Angeles Unified School District ("LAUSD") provides the following public comment in an effort to ensure 
schools are providing students with educational environments free from discrimination in the form of sexual 
harassment, and to ensure grievance procedures are fairly, promptly and equitably addressed by seeking 
clarifications to possible interpretations and conflicts regarding the updated regulations under Title IX. We hope that 
the proposed interim Title IX question and answer guidance and any updated regulations being developed by the 
Department of Education will address some of these concerns indicated here: 

FERPA Questions: How do we address conflicts between maintaining confidentiality under FERPA and 
sharing evidence in a quasi-litigation manner as required in the Title IX mandatory grievance procedure? 
The Preamble to the New Rule states that there is no conflict and that these regulations preempt FERPA; 
we are unclear as to how a regulation would preempt FERPA. In addition, we have the following questions 
regarding FERPA and the New Rule. While these were previously submitted to the Family Policy 
Compliance Office, which were then forwarded to OCR, the responses received were not clear. 

a. FERPA prevents students' disciplinary records from being shared without their consent. Still,
Title IX requires that the victims of sexual violence and harassment are made aware of
sanctions against the perpetrators or as necessary to carry out a Title IX proceeding. We are
requesting clarification around what constitutes " ... as necessary to carry out a Title IX
proceeding," and what specific disclosures are allowable.

b. Is it permissible to redact portions of records in the exchange of evidence during an
investigation, such as images that are legally inappropriate to send electronically or distribute
(child porn)?

c. Under the new Rule, is disclosure of FERPA-protected information limited to the complainant
(including caregivers), respondent (including caregivers) and their respective advisors that are
allowed to view the information?



d. How should Districts attempt to prevent unauthorized redisclosure by participants in the 
grievance process when the regulations specifically allow free speech/discussion of the 
investigation by participants? 

e. Can the required investigative report be less specific (e.g., use Complainant and Respondent, 
Witness 1, 2, etc.), since the evidence has already been proffered to the parties? 

f. For K-12 institutions, who are not subject to the Clery Act provisions referenced in the new 
Rule and the preamble to it, how should those institutions reconcile disclosures that appear to 
be mandated under the Rule but would be prohibited by FERPA? 

g. Will there be guidance regarding what evidence is "directly related" to the allegations and what 
should be done regarding partial redaction of information that may not be "directly related" (34 
CFR section 106.45)? 

h. Will there be guidance regarding nondisclosure agreements (34 CFR section 106.45(b)(5)(iii)? 
How will those nondisclosure agreements be enforceable with regard to FERPA when the new 
Rule explicitly provides for free speech/discussion of the investigation by participants? 

i. Under what legal authority does a regulation under one federal law supersede a federal statute 
such as FERPA? 

How does FPCO respond to the public comment regarding the new Rule: "FERPA does not 
authorize one student—or an employee, for that matter—to review the education records of a 
student merely because the student complains of sexual harassment"? 

k. How does FPCO respond to the public comment regarding the new Rule: "the Rule would 
require the sharing of student records with employees who would otherwise not be authorized 
to view records without the student's consent"? 

I. What might FPCO provide as guidance for an assertion that a redisclosure of information from 
an education record in violation of FERPA is protected under the First Amendment? 

m. In the K-12 context, how do we address the concern that information being required to be shared 
may not be developmentally appropriate to share with students as young as 5 and as old as 18, 
and with multiple caregivers? 

n. In the K-12 context how do we avoid the required grievance procedure re-traumatizing alleged 
victims (particularly with the transmission of evidence back and forth throughout the process)? 

o. In the K-12 context, how do we harmonize mandated suspected child abuse reporting 
requirements with investigation and dissemination requirements of the Title IX regulations? 

Procedural Questions: 

a. Is "actual notice" (as opposed to constructive notice) required for all violations of Title IX? 

b. In the K-12 context, what is considered to be a timely investigation? 



c. How do we address the discrepancy between grievance procedures required under Title IX versus 
those available outside of sexual harassment but under Title IX; and those available for other 
protected characteristics under federal and state law? How do we address dueling complaint 
processes when a complaint may be made based on the intersection of various additional 
protected categories outside of Title IX? 

d. In the K-12 context, how do we address the rigid requirement that a minimum of four personnel are 
required to fulfill each Title IX complaint at a school from neutral investigator, to neutral decision-
maker, to neutral appeal overseer, to neutral final appeal roles? For example, a district like LAUSD 
with close to 800 schools might need up to 3,200 personnel based on how the New Rule is written. 
A small district with one superintendent and one principal might struggle to have four separate 
administrators perform these functions. If the roles are neutral, how is it that one person 
overseeing the underlying investigation and initial finding creates a conflict of interest? 

e. In the K-12 context, how do we address discrepancies between state established discipline 
procedures, protections, and hearings that differ than those of Title IX? 

f. How do we address the delays the required Title IX grievance process will cause when immediate 
safety is a concern requiring the need for readily available supportive measures that may be 
imbalanced as to the application to the parties (e.g., removing the accused from a classroom)? 

g. How do we address concerns that complaints of gender inequality can be imputed to the K-12 
institution by constructive notice (or there is no statutory or written guidelines specifying the 
required notice to the school entity) while sexual harassment and/or assault complaints under Title 
IX require the heightened "actual notice" standard? 

h. What is the statute of limitations for Title IX complaints? The Department of Education, through its 
own enforcement entity, typically provides for a six month statute of limitations in harassment and 
discrimination matters 

Questions re: Title IX and Employees: 

a. How do Title IX and Title VII intersect; which takes precedence in what context? Are employees 
considered "participating in or attempting to participate in an educational program or activity"? 

b. How is equal access to an educational program defined when the Title IX matter pertains to 
employees? 

c. How do we address the disparity that exists within Title IX which seemingly requires actual notice 
of a sexual harassment/assault violations in order to trigger Title IX remedies, but in the Title IX 
employment/retaliation context, actual notice has not been specifically required by the statute or 
guidelines? 

Requests and Rationale for Revision of the Text and/or Clarification of the Interpretation of the New 
Rule 

The Los Angeles Unified School District appreciates the opportunity to provide additional feedback 
regarding the language and/or interpretation of the New Rule. The District's suggestions below are 
centered on the goal of providing all students with a safe learning environment, respect for the due process 
and confidentiality rights of all involved parties, and workable standards for school personnel. 



In particular, the concerns with the New Rule center around the drastic changes to the K-12 investigatory 
process. States and school districts already have investigation procedures in place and thus, the New Rule 
creates a system that is overly prescriptive and creates a dual system. There is no need to align 
administrative enforcement in the K-12 setting with civil litigation and court proceedings as they have 
different purposes and outcomes. When school districts are regularly attempting to reduce the impact of 
investigations and disciplinary procedures that create a school to prison pipeline, the New Rule takes an 
administrative investigation and exacerbates this effort by equating it to legal proceedings with no rationale 
to support such a drastic change. 

Section 6106.6  
Effect of Other Requirements and Preservation of Rights 

Although this language appears to address constitutional issues with the regulations, the regulations 
themselves do not comport with the Equal Protection Clause with regard to nondiscrimination. In addition, 
since Title IX is not a criminal statute, it is unclear why the New Rule includes a reference to the Fifth 
Amendment. The New Rule also mentions the Family Educational Rights and Privacy Act ("FERPA") but 
does not clarify what school districts are to do when there is a conflict between the New Rule and FERPA 
provisions (see sample of questions related to FERPA above). The New Rule should clearly state that 
FERPA, the more specific provision, controls where education record information is involved. Prior Title IX 
guidance fully addressed this issue; the New Rule exacerbate the potential conflicts. In addition, the 
reference to Title VII appears to be misplaced because those provisions for employees are covered in a 
separate body of law. 

Text with Suggested Changes, §106.6 Effect of other requirements and preservation of rights. 

(a)Effect of other Federal provisions. The obligations imposed by this part are independent of, and do 
not alter, obligations not to discriminate on the basis of sex imposed by Executive Order 11246, as 
amended; sections 704 and 855 of the Public Health Service Act (42 U.S.C. 292d and 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.); the Equal Pay Act (29 U.S.C. 206 and 206(d)); and 
any other Act of Congress or Federal regulation. 

(Authority: Secs. 901, 902, 905, Education Amendments of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 
1682, 1685) 

(b)Effect of State or local law or other requirements. The obligation to comply with this part is not 
obviated or alleviated by any State or local law or other requirement which would render any applicant or 
student ineligible, or limit the eligibility of any applicant or student, on the basis of sex, to practice any 
occupation or profession. 

(c)Effect of rules or regulations of private organizations. The obligation to comply with this part is not 
obviated or alleviated by any rule or regulation of any organization, club, athletic or other league, or 
association which would render any applicant or student ineligible to participate or limit the eligibility or 
participation of any applicant or student, on the basis of sex, in any education program or activity operated 
by a recipient and which receives Federal financial assistance. 

(d)Constitutional protections. Nothing in this part requires a recipient to: 

(1) Restrict any rights that would otherwise be protected from government action by the First 
Amendment of the U.S. Constitution; 



(2)Deprive a person of any rights that would otherwise be protected from government action under 
the Due Process Clauses of the Fifth and Fourteenth Amendments of the U.S. Constitution; or 

(3)Restrict any other rights guaranteed against government action by the U.S. Constitution. 

(e)Effect of Section 444 of General Education Provisions Act (GEPA)/Family Educational Rights and 
Privacy Act (FERPA). The obligation to comply with this part is not obviated or alleviated by the FERPA 
statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99. With regard to the disclosure of 
personally identifiable information from education records, FERPA requirements shall preempt these 
regulations.  

(f)Title VII of the Civil Rights Act of 1964. Nothing in this part may be read in derogation of any 
individual's rights under title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq. or any regulations 
promulgated thereunder. If there are inconsistencies between these regulations and Title VII in employee-
related matters, Title VII shall preempt these regulations.  

(g)Exercise of rights by parents or guardians. Nothing in this part may be read in derogation of any 
legal right of a parent or guardian to act on behalf of a "complainant," "respondent," "party," or other 
individual, subject to paragraph (e) of this section, including but not limited to filing a formal complaint. 

(h)Preemptive effect. To the extent of a conflict between State or local law and title IX as 
implemented by §§106.30, 106.44, and 106.45, the obligation to comply with §§106.30, 106.44, and 106.45 
is not obviated or alleviated by any State or local law. However, where State or local law established to 
address nondiscrimination complaints and/or student discipline provides adequate due process and 
substantially similarly protects the rights of students, the State or local law may be followed.  

New Rule §106.8  

Designation of Coordinator, Dissemination of Policy, and Adoption of Grievance Procedures 

The New Rule states each recipient must designate at least one employee as a Title IX coordinator. There 
is no further clarification in this part about how the Title IX coordinator must function under the grievance 
procedures with a separate investigator and decision maker, which leads to incompatible roles and 
responsibilities. The New Rule states that the policy and grievance procedures only apply to discrimination 
"against a person in the United States," which is overly restrictive considering that many K-12 districts 
have programs involving international activities. The New Rule does not contemplate, or appear to cover, 
complaints involving students at a school-sponsored activity that occurs in another country. 

Off Campus Misconduct with a Nexus to Campus Not Being Addressed (Section 106.8) 

The New Rule states that unless behavior occurs on campus or in school-related activities, schools are not 
accountable. However, in the K-12 setting, off-campus social media posts and use of related "apps" can 
easily result in a disruption on a K-12 campus and thus be a necessary responsibility of the district to 
address (e.g., students sharing nude pictures taken of another student). California law recognizes this and 
allows for addressing some behavior that is off-campus and cyber-related when there is a nexus to the 
school. The New Rule contradicts efforts under California law. Thus, the New Rule should consider 
implications of off-campus behavior to the campus, make allowances for that scenario, and defer to State 
law. The Federal Commission on School Safety heard testimony supporting that "34 percent of high 



schoolers in America are cyberbullied, and 80 percent of students who are cyberbullied are also bullied at 
school" and that various detrimental impacts occur as a result. 

By not addressing off-campus behavior with a nexus to on-campus behavior, this New Rule leaves less 
serious misconduct unaddressed or left to occur multiple times and/or become more severe, especially if 
a higher evidentiary standard is also adopted. Overall, it impedes K-12 students' ability to obtain 
redress for misconduct that is not explicitly related to school activities. Children are not adults and 
should not be subjected to sexually-related misconduct without prevention and intervention when 
off-campus behavior then carries over to on-campus behavior. 

Text with Suggested Changes, §106.8 Designation of coordinator, dissemination of policy, and 
adoption of grievance procedures.  

(a)Designation of coordinator. Each recipient must designate and authorize at least one employee to 
coordinate its efforts to comply with its responsibilities under this part, which employee must be referred to 
as the "Title IX Coordinator." The recipient must notify applicants for admission and employment, students, 
parents or legal guardians of elementary and secondary school students, employees, and all unions or 
professional organizations holding collective bargaining or professional agreements with the recipient, of the 
name or title, office address, electronic mail address, and telephone number of the employee or employees 
designated as the Title IX Coordinator pursuant to this paragraph. Any person may report sex 
discrimination, including sexual harassment (whether or not the person reporting is the person alleged to be 
the victim of conduct that could constitute sex discrimination or sexual harassment), in person, by mail, by 
telephone, or by electronic mail, using the contact information listed for the Title IX Coordinator, or by any 
other means that results in the Title IX Coordinator receiving the person's verbal or written report. Such a 
report may be made at any time (including during non-business hours) by using the telephone number or 
electronic mail address, or by mail to the office address, listed for the Title IX Coordinator. 

(b)Dissemination of policy—(1) Notification of policy. Each recipient must notify persons entitled to a 
notification under paragraph (a) of this section that the recipient does not discriminate on the basis of sex in 
the education program or activity that it operates, and that it is required by Title IX and this part not to 
discriminate in such a manner. Such notification must state that the requirement not to discriminate in the 
education program or activity extends to admission (unless subpart C of this part does not apply) and 
employment, as well as discrimination that directly impacts participation in the education program or activity, 
and that inquiries about the application of title IX and this part to such recipient may be referred to the 
recipient's Title IX Coordinator, to the Assistant Secretary, or both. 

(2) Publications. (i) Each recipient must prominently display the contact information required to be 
listed for the Title IX Coordinator under paragraph (a) of this section and the policy described in paragraph 
(b)(1) of this section on its website, if any, and in each handbook or catalog that it makes available to 
persons entitled to a notification under paragraph (a) of this section. 

(ii) A recipient must not use or distribute a publication stating that the recipient treats applicants, 
students, or employees differently on the basis of sex except as such treatment is permitted by title IX or this 
part. 

(c)Adoption of grievance procedures. A recipient must adopt and publish grievance procedures that 
provide for the prompt and equitable resolution of student and employee complaints alleging any action that 
would be prohibited by this part and a grievance process that complies with §106.45 for formal complaints 
as defined in §106.30. A recipient must provide to persons entitled to a notification under paragraph (a) of 
this section notice of the recipient's grievance procedures and grievance process, including how to report or 



file a complaint of sex discrimination, how to report or file a formal complaint of sexual harassment, and how 
the recipient will respond. 

(d)Application outside the United States. The requirements of paragraph (c) of this section apply only 
to sex discrimination occurring against a person in the United States, unless the allegations take place 
during a program or activity sponsored by the recipient and involve a participant from the recipient's 
organization, including but not limited to a student.  

New Rule §106.12  

Private religious exemption 

The New Rule not only relaxes the requirements of a private religious organization to claim an exemption, 
it also allows for the exemption claim to occur after a complaint and investigation. The New Rule does not 
address how this after-the-fact exemption would comply with notice, investigation, and response 
requirements articulated in other provisions of the New Rule. Additionally, the New Rule does not address 
what a private religious organization's obligations may be if a student of that organization engages in 
misconduct involving another student at a non-exempt organization (e.g., at a school dance). The New 
Rule fails to address whether the exempt organization would have an obligation to cooperate with an 
investigation conducted by a non-exempt school. 

Text with Suggested Changes, §106.12 Educational institutions controlled by religious 
organizations.  

(a)Application. This part does not apply to an educational institution which is controlled by a religious 
organization to the extent application of this part would not be consistent with the religious tenets of such 
organization. However, an educational institution which is controlled by a religious organization that has 
obtained an exemption under this part shall be required to cooperate with a recipient conducting an 
investigation under these regulations where a witness, complainant, or respondent from the educational 
institution which is controlled by a religious organization is relevant to that investigation.  

(b)Assurance of exemption. An educational institution that seeks assurance of the exemption set forth 
in paragraph (a) of this section may do so by submitting in writing to the Assistant Secretary a statement by 
the highest ranking official of the institution, identifying the provisions of this part that conflict with a specific 
tenet of the religious organization. An institution is not required to seek assurance from the Assistant 
Secretary in order to assert such an exemption. IR-the-event-the-Department-Rat&-s-an-institutieR-that-it-i-s 
under investigation for noncompliance with this part and the institution wishes to assert an exemption set 
forth in paragraph (a) of this section, the institution may at that time raise its exemption by submitting in 
wr'ting to the Assistant Secretary a statement by the highest ranking off cial of the 'nstitution, identifying the 
provis-4as-af-this-Ipa44-wh-i-Gh-GanfliGt-w4h-a-spee4a-tene4-af-the-rellge-u-s-a-rgan1zatiGnwh-ather-ar--11-at-the 
institution had previously sought assurance of an exemption from the Assistant Secretary. 

(c)Eligibility. Any of the following in paragraphs (c)(1) through (6) of this section shall be sufficient to 
establish that an educational institution is controlled by a religious organization, as contemplated under 
paragraph (a) of this section, and is therefore eligible to assert a religious exemption to the extent 
application of this part would not be consistent with its religious tenets: 

(1) That the educational institution is a school or department of divinity. 



(2)That the educational institution requires its faculty, students, or employees to be members of, or 
otherwise engage in religious practices of, or espouse a personal belief in, the religion of the organization by 
which it claims to be controlled. 

(3)That the educational institution, in its charter or catalog, or other official publication, contains an 
explicit statement that it is controlled by a religious organization or an organ thereof, or is committed to the 
doctrines or practices of a particular religion, and the members of its governing body are appointed by the 
controlling religious organization or an organ thereof, and it receives a significant amount of financial 
support from the controlling religious organization or an organ thereof. 

(4)That the educational institution has a doctrinal statement or a statement of religious practices, 
along with a statement that members of the institution community must engage in the religious practices of, 
or espouse a personal belief in, the religion, its practices, or the doctrinal statement or statement of religious 
practices. 

(5) That the educational institution has a published institutional mission that is approved by the 
governing body of an educational institution and that includes, refers to, or is predicated upon religious 
tenets, beliefs, or teachings. 

(6)Other evidence sufficient to establish that an educational institution is controlled by a religious 
organization, pursuant to 20 U.S.C. 1681(a)(3). 

(d) Severability. If any provision of this section or its application to any person, act, or practice is held 
invalid, the remainder of this section or the application of its provisions to any person, act, or practice shall 
not be affected thereby. 

New Rule §106.30 Definitions  

While definitions are certainly helpful in clarifying terms, the definitions in the New Rule creates 
confusion. 

. "Actual knowledge" borrows from a U.S. Supreme Court case assessing monetary damages, 
not the administrative complaint process, and creates a high burden for schools to address 
school safety concerns related to sexual misconduct without running afoul of the New Rule. 

• The definition of complainant does not include a parent or guardian of a minor student. 
. Under "Formal Complaint," there are additional requirements for complainants that do not take 

into account situations where students may have withdrawn from an activity or program on the 
basis of the allegations. 

. The definition of sexual harassment makes a strict departure from prior established standards 
by requiring the conduct to be "severe, pervasive, and objectively offensive." Under this 
definition, a single act of sexual violence would fail to be pervasive and could go unaddressed. 
The definition should return to the more reasonable, well-established prior definition from OCR 
guidance. In addition, the narrowing of the definition of sexual harassment would limit valid 
complaints to those for which a court would find monetary damages against a school 
district. It is unclear why the liability standard for monetary damages is being used for the 
definition under regulations governing administrative complaint procedures when 
monetary damages as a remedy is expressly excluded. If monetary damages are not a 
remedy under these regulations, setting the same standard seems inconsistent and is 
likely to lead to confusion in the administrative context, particularly since no other 
administrative complaints under federal civil rights laws use the New Rule's standard. 



• With regard to "supportive measures," the included language, "unreasonably burdening the 
other party" is an unworkable standard in that any supportive measure could easily be 
challenged. State laws provide for the right to education and due process prior to deprivation 
of that right, so this area should be left to the states. If the language remains, the USDOE 
should better clarify what "unreasonably burdening the other party" looks like in the context of 
sexual harassment and school safety. 

Text with Suggested Changes, §106.30 Definitions. 

(a) As used in this part: 

Actual knowledge means notice of sexual harassment or allegations of sexual harassment to a 
recipient's Title IX Coordinator or any official of the recipient who has authority to institute corrective 
measures on behalf of the recipient, or to any employee of an elementary and secondary school. Such 
notice can include a student informing an employee of an elementary or secondary school that the student 
experienced unwelcome conduct of a sexual nature. Imputation of knowledge based solely on vicarious 
liability or constructive notice is insufficient to constitute actual knowledge. This standard is not met when 
the only official of the recipient with actual knowledge is the respondent. The mere ability or obligation to 
report sexual harassment or to inform a student about how to report sexual harassment, or having been 
trained to do so, does not qualify an individual as one who has authority to institute corrective measures on 
behalf of the recipient. "Notice" as used in this paragraph includes, but is not limited to, a report of sexual 
harassment to the Title IX Coordinator as described in §106.8(a). 

Complainant means an individual who is alleged to be the victim of conduct that could constitute 
sexual harassment. In the K-12 context, a complainant may also be the parent or guardian of an individual 
who is alleged to be the victim of conduct that could constitute sexual harassment. 

Consent. The Assistant Secretary will not require recipients to adopt a particular definition of consent 
with respect to sexual assault, as referenced in this section. 

Formal complaint means a document filed by a complainant or signed by the Title IX Coordinator 
alleging sexual harassment against a respondent and requesting that the recipient investigate the allegation 
of sexual harassment within 180 calendar days of the date of the alleged discrimination or knowledge of the 
alleged discrimination, with the ability for the complainant to request a waiver if the complainant provides a 
valid reason for the delay. At the time of filing a formal complaint, a complainant must be participating in, of 
attempting to participate in, had at the time of the allegation participated in the education program or activity 
of the recipient with which the formal complaint is filed. A formal complaint may be filed with the Title IX 
Coordinator in person, by mail, or by electronic mail, by using the contact information required to be listed 
for the Title IX Coordinator under §106.8(a), and by any additional method designated by the recipient. As 
used in this paragraph, the phrase "document filed by a complainant" means a document or electronic 
submission (such as by electronic mail or through an online portal provided for this purpose by the recipient) 
that contains the complainant's physical or digital signature, or otherwise indicates that the complainant is 
the person filing the formal complaint. Where the Title IX Coordinator signs a formal complaint, the Title IX 
Coordinator is not a complainant or otherwise a party under this part or under §106.45, and must comply 
with the requirements of this part, including §106.45(b)(1)(iii). 

Respondent means an individual who has been reported to be the perpetrator of conduct that could 
constitute sexual harassment. 

Sexual harassment means conduct on the basis of sex that satisfies one or more of the following: 



(1)An employee of the recipient conditioning the provision of an aid, benefit, or service of the recipient 
on an individual's participation in unwelcome sexual conduct; 

(2)Unwelcome conduct determined by a reasonable person to be so severe, or,pervasive, and 
objectively offensive that it effectively denies a person equal access to the recipient's education program or 
activity; or 

(3)"Sexual assault" as defined in 20 U.S.C. 1092(f)(6)(A)(v), "dating violence" as defined in 34 U.S.C. 
12291(a)(10), "domestic violence" as defined in 34 U.S.C. 12291(a)(8), or "stalking" as defined in 34 U.S.C. 
12291(a)(30). 

Supportive measures means non-disciplinary, non-punitive individualized services offered as 
appropriate, as reasonably available, and without fee or charge to the complainant or the respondent before 
or after the filing of a formal complaint or where no formal complaint has been filed. Such measures are 
designed to restore or preserve equal access to the recipient's education program or activity without 
uhfeason,ably-buccieRing-the-othef-pacty, including measures designed to protect the safety of all parties or 
the recipient's educational environment, or deter sexual harassment. Supportive measures may include 
counseling, extensions of deadlines or other course-related adjustments, modifications of work or class 
schedules, campus escort services, mutual restrictions on contact between the parties, changes in work or 
housing locations, leaves of absence, increased security and monitoring of certain areas of the campus, and 
other similar measures. The recipient must maintain as confidential any supportive measures provided to 
the complainant or respondent, to the extent that maintaining such confidentiality would not impair the ability 
of the recipient to provide the supportive measures. The Title IX Coordinator is responsible for coordinating 
the effective implementation of supportive measures. 

(b) As used in §§106.44 and 106.45: 

Elementary and secondary school means a local educational agency (LEA), as defined in the 
Elementary and Secondary Education Act of 1965, as amended by the Every Student Succeeds Act, a 
preschool, or a private elementary or secondary school. 

Postsecondary institution means an institution of graduate higher education as defined in §106.2(l), an 
institution of undergraduate higher education as defined in §106.2(m), an institution of professional 
education as defined in §106.2(n), or an institution of vocational education as defined in §106.2(o). 

New Rule §106.44  

Recipient's Response to Sexual Harassment 

By aligning the definition of sexual harassment with court decisions determining monetary damages, the 
New Rule narrows the definition of sexual harassment in the K-12 administrative context. It creates a 
higher bar in that misconduct of a sexual nature will only be considered "sexual harassment" if it rises to 
the above definition. Under the New Rule, the student who may be still engaged in some school activities 
despite being subjected to unwelcome conduct of a sexual nature would be ignored because that level of 
exposure to sexual misconduct is not "harassment" and does not obligate anyone to investigate and follow 
up. Conversely in K-12, it is too late to formally address misconduct after students have been effectively 
denied equal access (e.g., student is failing, late to or ditching classes, declining attendance, dropping out 
of school, hospitalized, suicidal, physically assaulted, etc.). K-12 education is compulsory and students 
have a fundamental right to an education, thus K-12 students do not have the choice to attend school or 
not despite the misconduct or climate issues, whether minor or severe. The onus should not be on a child 



target of misconduct to remove him/herself from his/her fundamental right to an education in order to be 
taken seriously. The new definition of sexual harassment suggests otherwise. K-12 educators must ensure 
student safety before students can be educated. Educators act in loco parentis and thus are obligated to 
take more affirmative protective measures with children/students rather than waiting for a student to 
disengage from school. Likewise, much behavior in the K-12 setting involves teaching proactively or 
in the moment and should not always be driven by formal grievance procedures. The goal of 
nondiscrimination laws should be to guard against the misconduct escalating to the point that a child's 
access to education is in jeopardy and thus, the New Rule should allow school districts to use this 
prerogative in proactively implement grievance procedures, consistent with State law requirements. 

In addition, the New Rule and definition include more narrowly tailored language for harassment 
compared to analogous federal nondiscrimination laws (i.e., Title VI, ADA, 504). Therefore, this New 
Rule creates a standard where equal protection under the law is not equal depending on what 
protected category the misconduct is based. No other protected characteristics in federal laws and 
regulations have this type of narrow definition. To ensure equal protection for all students, the 
definition of sexual harassment should remain the same as it has for decades, which is consistent 
with other federal nondiscrimination laws and regulations as well as State laws. 

Sexual harassment as currently defined (unwelcome conduct of a sexual nature) is already 
historically underreported because survivors are often embarrassed, fear blame and are concerned 
about not being believed. In a report by the American Association of University Women (AAUW), it 
was shown that among students in grades 7-12 who were sexually harassed, only about 9 percent 
reported the incident to a teacher, guidance counselor, or other adult at school) The definition with 
the more narrowly tailored language expressly allows lesser offenses along the continuum to be 
disregarded, further compromising reporting efforts. The United States has not eradicated harassment 
of a sexual nature using the current definition, which begets the question why the definition is being 
narrowed in the K-12 setting where the safety and well-being of students are paramount. 

Research has shown that lesser forms of misconduct left unchecked lead to escalation of the behavior 
and ultimately disengages and disempowers targets. In a study published by the Centers for Disease 
Control and Prevention, it was found that "bullying behavior and homophobic teasing, if not resolved or 
redirected, may escalate in nature. This escalation may increase the potential for sexually harassing 
behavior." (https://www.cdc.gov/violenceprevention/pdf/asap bullyingsv-a.pdf) If the New Rule was final, 
K-12 educational settings would not be obligated to intervene at earlier stages of misconduct thus 
empowering the accused parties to engage in more egregious behavior leading to proven larger 
societal issues, such as physical abuse, drug abuse, and even criminal behavior. The New Rule 
should recognize that this behavior occurs along a continuum. In the K-12 educational setting, where 
social emotional learning is part of the development of a positive school climate, there should be 
more flexibility to resolve these issues locally at earlier stages to proactively ensure student and 
campus safety. That flexibility exists for school districts addressing any other nondiscrimination 
complaint under federal laws and regulations. 

In addition to narrowing the definition of sexual harassment, the New Rule also narrows the definition 
of what constitutes a formal complaint to only those that are in writing, signed by the complainant, 
and that specifically request initiation of the recipient's grievance procedure. Additionally, the Title IX 
Coordinator must file a formal complaint if actual knowledge of multiple complaints of sexual harassment 



by the same respondent would constitute sexual harassment (using the definition). In the K-12 
context, students may not be equipped to file a formal complaint, which would lead to underreporting 
and potentially escalating misconduct prior to school officials having knowledge or addressing the 
issues. Further, it would not be appropriate to expect students of various ages and cognitive or 
developmental levels to be expected to file a formal complaint before the K-12 setting takes appropriate 
precautions or investigates. Therefore, the regulation should allow for both broader means of proactively 
addressing sexual harassment and for filing a formal complaint at the K-12 level. 

Further, the New Rule allows that a formal complaint investigation does not need to proceed if the alleged 
conduct does not rise to the level of the narrower definition of sexual harassment. This is counter-intuitive. 
The New Rule is silent as to how schools can determine whether the student's educational access was 
denied without an investigation, in particular when the allegations are being asserted by a child or friend of 
a child. The New Rule should provide some parameters, aligned with Title IX and other federal 
nondiscrimination laws and regulations applicable in the K-12 setting, for addressing these matters that fall 
within the definition of sexual harassment not linked to litigation/monetary damages. 

Undermining Student Safety with Interim Measures Process 

Safety is paramount. Remedies that involve immediate safety regardless of findings should be 
implemented and should not be contingent upon a lengthy investigation or appeal processes similar 
to court proceedings. It is to the benefit of all the parties to minimize further recurrence of allegations 
or suggestions of allegations immediately. Educators are in the best position to determine student 
needs at the local level, which is echoed in the Federal Commission on School Safety's recent report. 
An external agency of non-educators should not dictate when is best to implement remedies. While 
Section 106.44 suggests remedies may be implemented immediately, the New Rule also seems to 
suggest certain remedies should not be decided upon until the investigation is completed and by a party 
not directly involved with the primary sources, and therefore less able to determine credibility and/or be 
familiar with the documentary evidence. As noted in the recently issued Federal Commission on 
School Safety Report (Dec. 2018, at p. 68), "We see victims of bullying and harassment tend to miss 
more days of school and are more likely to leave the district when the perpetrators are not removed 
from school." 

Overly Prescriptive Application of Interim Measures 

The New Rule requires that when providing remedies and an accuser is seeking relief from contact 
with the alleged abuser, the relief cannot "burden" the accused. While due process is important, in the 
K-12 setting, there are times where the remedy cannot be of equal impact for both parties who are 
children. For example, site administrators by State law have discretion to move K-12 students in and 
out of classes and in some cases may absolutely have to move a student out of a class away from 
another student as an interim safety measure. One party will be "burdened" and the regulations 
suggest such a burden could be a violation of Title IX. This hampers a school administrator's ability to 
make an educated decision regarding a remedy based on their training and experience. K-12 settings 
should have more flexibility in separating students in compulsory education without invoking a 
violation since students are still receiving a free appropriate education regardless. 



Text with Suggested Changes, §106.44 Recipient's response to sexual harassment. 

(a)General response to sexual harassment. A recipient with actual knowledge of sexual harassment 
in an education program or activity of the recipient against a person in the United States, must respond 
promptly in a manner that is not deliberately indifferent. A recipient is deliberately indifferent only if its 
response to sexual harassment is clearly unreasonable in light of the known circumstances. For the 
purposes of this section, §§106.30, and 106.45, "education program or activity" includes locations, events, 
or circumstances over which the recipient exercised substantial control over both the respondent and the 
context in which the sexual harassment occurs, and also includes any building owned or controlled by a 
student organization that is officially recognized by a postsecondary institution, as well as discrimination that 
directly impacts participation in the education program or activity. A recipient's response must treat 
complainants and respondents equitably by offering supportive measures as defined in §106.30 to a 
complainant, and by following a grievance process that complies with §106.45 before the imposition of any 
+21-isGi-pkRafy-sanotiGRs-Gr-eth-er-aetiects-that-are-net-s-uppe-Ftive-measures-as-etef4e421-4-1467aagatnst-a 
respondent. The Title IX Coordinator or designee must promptly contact the complainant to discuss the 
availability of supportive measures as defined in §106.30, consider the complainant's wishes with respect to 
supportive measures, inform the complainant of the availability of supportive measures with or without the 
filing of a formal complaint, and explain to the complainant the process for filing a formal complaint. The 
Department may not deem a recipient to have satisfied the recipient's duty to not be deliberately indifferent 
under this part based on the recipient's restriction of rights protected under the U.S. Constitution, including 
the First Amendment, Fifth Amendment, and Fourteenth Amendment. 

(b)Response to a formal complaint. (1) In response to a formal complaint, a recipient must follow a 
grievance process that substantially complies with §106.45. However, where State or local law established 
to address nondiscrimination complaints and/or student discipline provides adequate due process and 
substantially similarly protects the rights of students, the State or local law may be followed.  

With or without a formal complaint, a recipient must comply with §106.44(a). 

(2) The Assistant Secretary will not deem a recipient's determination regarding responsibility to be 
evidence of deliberate indifference by the recipient, or otherwise evidence of discrimination under title IX by 
the recipient, solely because the Assistant Secretary would have reached a different determination based on 
an independent weighing of the evidence. 

(c)Emergency removal. Nothing in this part precludes a recipient from removing a respondent from 
the recipient's education program or activity on an emergency basis, provided that the recipient undertakes 
an individualized safety and risk analysis, determines that an immediate threat to the physical health or 
safety of any student or other individual arising from the allegations of sexual harassment justifies removal, 
and provides the respondent with notice and an opportunity to challenge the decision immediately following 
the removal, consistent with state laws regarding student discipline. This provision may not be construed to 
modify any rights under the Individuals with Disabilities Education Act, Section 504 of the Rehabilitation Act 
of 1973, or the Americans with Disabilities Act. 

(d)Administrative leave. Nothing in this subpart precludes a recipient from placing a non-student 
employee respondent on administrative leave during the pendency of a grievance process that complies 
with §106.45. This provision may not be construed to modify any rights under Section 504 of the 
Rehabilitation Act of 1973 or the Americans with Disabilities Act. 

New Rule §106.45 

Grievance Procedures for Formal Complaints of Sexual Harassment 



Investigations are often initiated by less specific allegations, therefore specific codes of conduct must 
be determined as the initial investigation progresses and cannot always be stated upfront with 
certainty. It is possible under this New Rule that an investigator could be required to provide multiple 
written notices in addition to those outlined in other New Rules throughout each investigation based 
on this new requirement. 

The New Rule requires further notice to parties of grievance procedures upon receipt of complaints. 
However, Title IX and State law already require annual proactive notice to parties of grievance 
procedures. It is counterintuitive to explain grievance procedures after a formal complaint requesting 
initiation of grievance procedures is received when the point of providing proactive notice is to ensure 
parties know their rights in advance. This change to the regulations is reactive instead of proactive, 
requires additional administrative paperwork, and is duplicative. 

The New Rule adds parties to the general Title IX notice, such as professional organizations, which 
do not have much bearing on K-12 institutions. Members of professional organizations with 
obligations under the New Rule will already receive their notice as an employee. The New Rule does 
not clarify how to select appropriate professional organizations, nor whether the organization has a 
right of action/standing that warrants the need to provide the organization with separate notice. The 
New Rule does not clarify whether general notice on the internet serves as notice to all members of 
the community, which would include interested organizations. 

California law already prescribes uniform grievance procedures for addressing discrimination and 
harassment across protected bases in the K-12 setting. The New Rule creates an overly prescriptive 
grievance system in a one-size fits all manner that would create a dual system for one type of 
harassment. In this way, the New Rule is inconsistent with all other federal nondiscrimination laws 
and regulations as well as existing State mandated grievance systems where Title IX is implicated. 
The New Rule should allow for the existing State grievance procedures for addressing discrimination 
and harassment to continue as the established grievance system in the K-12 setting. 

Cross-examinations by representatives/attorneys of alleged assailants would unnecessarily delay the 
investigation and can be a never-ending series of responses and counter-responses. The New Rule 
allows the parties to dictate what follow-up questions should be asked of the parties in the 
investigation, to submit those questions, and to expect responses in certain timelines. This is not 
developmentally appropriate in the K-12 setting when working with issues between children versus 
adults. 

Concerns with Exchange of Information and Privacy/Confidentiality Violations 

The New Rule is inappropriate in the K-12 setting as investigative findings involve information and 
statements involving children at various developmental levels, due to age and disability. For example, 
the due process protections articulated in the New Rules could have five year olds (or their 
representatives/attorneys) facing off against other five year olds as to the veracity of the allegations 



and evidence with responses and counter-responses being exchanged. This is not necessary 
because: (1) it does not take into consideration best practices in interviewing and obtaining 
statements in a developmentally appropriate manner from children or students with disabilities who 
are the primary sources; (2) it creates an air of intimidation and potential further victimization/trauma for 
the complainant or reporter and for possible witnesses; (3) the New Rule allows confidential student 
information to be shared across countless numbers of individuals; (4) an appeal process can address 
concerns regarding the investigation without sharing FERPA protected information and 
overprescribing the investigation process; and, (5) formal discipline proceedings involving possible 
exclusion of a student as guided by State law in the K-12 setting already include significant due 
process for the accused. The New Rules appear to equate sexual harassment with formal discipline; 
this is not the case in the K-12 system, where state law may require interventions prior to exclusionary 
discipline, depending on severity. 

The New Rule allows for the parties, in preparation for responding to the investigation, to discuss K-
12 student information with others such as the name of the students involved and that they are 
alleging sexual misconduct. The trauma, increased risk of retaliation, and FERPA violations from 
these disclosures required by the New Rules are potentially exponential. The New Rule is unrealistic, 
unwieldy, and time consuming, as they expressly require a minimum of three individuals to coordinate 
efforts under the new grievance procedures as outlined below. 

Increased Administrative Burden 

The New Rule is overly prescriptive, creating more administrative burdens on the investigative 
process without a clear rationale. As an example, as written the New Rule would require the following 
notifications: 

(1) Provide notice to all parties on the web, in handbooks, etc., including unions and 
professional organizations; 

(2) Provide another notice to all parties after a "formal complaint" is received; 
(3) Provide a notice of rights again if the parties agree to mediate; 
(4) Provide a separate form of notice if the parties agree to informal resolution; 
(5) Ensure sharing all evidence with specific student identifying information electronically in a 

manner that cannot be copied or downloaded by all parties, though parties are free to 
communicate to anyone in relation to the matter in order to corroborate or refute; 

(6) Ensure questions from all parties are submitted toall/relevant parties/representatives; 
(7) Obtain responses from all parties in 10 days and submit the responses to all 

parties/representatives; 
(8) Provide notice of findings to all parties simultaneously. 

The New Rule allows school districts to take into account a complainant's wishes whether to formally 
investigate and still address restoration of their access to educational programs. The school district is 
then required to give written notice to the complainant of rights to pursue a complaint or to file one 
later should they desire. Under Title IX and California law, school districts are already required to 
notify parties of their rights annually, including procedures for filing complaints. This rule is one of a 
series of new forms of notice and is an additional administrative and duplicative measure. Further, 



California law also provides additional Title IX related notice requirements. K-12 districts should not 
have to provide multiple notices regarding the same law; this is confusing and unnecessary. 

These prescribed steps create dichotomies in the role of the Title IX Coordinator versus investigator, 
versus decision-maker, and dictates that all evidence, whether relevant or not, must be shared with 
all parties before inception of the first interview and conclusion of the investigation. Additionally, there 
is a contradiction in that all evidence is to be frontloaded to the involved parties and yet interviews are 
part of the actual evidence gathering. If a complaint had all the evidence up front there would be no 
need for an investigation in the first place. This creates less flexibility and becomes more paper- and 
process-intensive in the K-12 setting, rather than considering safety and educational needs. 

The role of the Title IX Coordinator is, at best, inconsistent in the New Rule. As written, the Title IX 
Coordinator receives a complaint or initiates a complaint if multiple incidents of harassment by same 
respondent are known-but does not investigate or make decisions. However, the Title IX Coordinator must 
coordinate effective implementation of supportive services in the interim that are equal in impact to all 
parties. The Title IX Coordinator does not decide on effective supportive measures later until an 
investigation is concluded-another decision-maker does this. 

Under the New Rule, the Title IX Coordinator is required to coordinate the effective implementation of 
supportive measures; in the K-12 context supportive measures can be provided and coordinated by a 
multitude of other designated staff (e.g., counselors, deans, assistant principals) and are needed to be 
in some cases. While it is important for the Title IX Coordinator to assist a school if not already acting 
as an administrator in the implementation of Title IX processes at a site, this assistance is not 
required and may conflict with job descriptions for the designated Title IX Coordinator at a K-12 site to 
also coordinate effective implementation of supportive measures. The Title IX Coordinators at a K-12 
school site are not solely working in this capacity, but have other duties (e.g., teacher, assistant 
principal, counselor) with specific job descriptions. In some positions, it would be part of their job 
description to coordinate such services such as those of a counselor, while in others it would not such 
as those of a teacher who can also be designated by the site to be a Title IX Coordinator. Because of 
the size of a public school district (e.g., multiple sites with thousands of students, in addition to 
associated employees) it is not possible to have one individual act as Title IX Coordinator. School 
districts are not funded to have one individual solely responsible for this duty at each site, but instead 
necessitates that Title IX responsibilities be shared at every site/level of the K-12 institution. In 
addition, K-12 districts need more flexibility in making determinations as to who carries out 
responsibilities, such as taking into account student choice and comfort level for check-ins and 
monitoring, than this New Rule allows. 

Contradictory Standards of Proof 

There are contradictory references to standards of proof, asserting the recipient has flexibility in choosing 
the standard between preponderance of the evidence (current standard) and clear and convincing evidence 
(not a standard used by all States in student discipline). However, in addition to offering school districts 
this choice, the New Rule also incompatibly requires the standards of proof for an administrative complaint 
regarding sex discrimination to align with (1) student disciplinary procedures involving conduct that could 
result in similar discipline and (2) grievance procedures involving employees (who have union contracts in 



addition to institutional grievance procedures and statutory rights for which the standard of proof differs 
from students). The standards are different in the contexts indicated above and make no sense in K-12 
institutions nor should they be collapsed as though they are one and have the same implications. In K-12 
education, the first responsibility is to teach appropriate behavior. Administrative investigations allow for 
that outcome. Any exclusion of a student from compulsory K-12 education already involves significant due 
process under State laws, which is not accounted for or acknowledged in the New Rule. The New Rule 
provides no flexibility or deference for existing grievance procedures; they are overly directive and a 
landmine for compliance violations. 

Administrative investigations in the K-12 setting are intended to be pre-litigation measures to resolve 
matters at more local levels for safe, expeditious and less costly resolution. It is not intended to replicate 
processes involved in litigation such as discovery and cross-examination whether a hearing is conducted 
or not. 

Inconsistent Recordkeeping Requirement 

The New Rule would require records be maintained for seven years, yet the timeline for filing 
discrimination complaints with the DOE Office for Civil Rights is six months from when the violation 
occurred, or the complaining party knew of the violation. Further, State laws haveprescribed retention 
of records timelines that differ. The New Rule offers no rationale for establishing this timeframe, 
especially as the proposed rule set a three year requirement. The arbitrary record keeping timeline is 
further compounded by the lack of a statute of limitations identified in the Title IX regulations. 

Overly Prescriptive Designation of Three Roles 

The New Rule requires a separate Title IX Coordinator, investigator and decision-maker. In the K- 12 
setting, it is possible that a school only has one administrator. Having an investigator-only model, does 
not take into consideration that the school administrator may be the Title IX designee at the site, be 
the investigator, and be the point person that is also required to refer (in some cases by State law) 
students for particular forms of discipline. In a large institution, a separate Title IX Coordinator cannot 
physically provide direct services to every site. Further, if an accused is an employee, the site 
administrator with line authority is in the best position to investigate due to confidentiality with personnel 
issues and may also be the decision-maker. Ultimately, the site administrator has final responsibility for 
compliance at a site in the K-12 setting. The site administrator should not be precluded from being the 
Title IX Coordinator for that site, a knowledgeable investigator familiar with school district policy and 
the school community, and a decision-maker, which are all typical functions described in a site 
administrator's job description. Investigations are intended to be neutral; the division of roles in the 
regulations presumes the investigation is not neutral unless compartmentalized into sections. Under the New 
Rule, a separate decision-maker that is not involved in any of the underlying primary investigation 
makes decisions about how to proceed with the investigative findings. Under State laws, site 
administrators are obligated to address, investigate, and intervene regarding complaints of 
discrimination, including following established disciplinary procedures, if applicable. Discipline that 
involves exclusion (such as expulsion) already has specific requirements for standards of evidence 
and due process under State law. This would create a conflicting process that would not be the same 
as that for other disciplinary proceedings, further exacerbating unequal treatment. State law already 



has channels for appeals of discrimination and harassment investigations for student-related formal 
investigations; personnel actions already require the availability of appeals and very specific due 
process as well. 

Text with Suggested Changes, §106.45 Grievance process for formal complaints of sexual 
harassment.  

**NOTE: Most suggested changes based on the above rationale would require a complete rewrite of 
this section to be more consistent with prior guidance as well as grievance procedures for all other 
administrative complaint processes enforced by OCR in the K-12 context. Therefore, the suggested 
changes noted below do not fully reflect the changes needed.  

(a) Discrimination on the basis of sex. A recipient's treatment of a complainant or a respondent in 
response to a formal complaint of sexual harassment may constitute discrimination on the basis of sex 
under Title IX. 

(b) Grievance process. For the purpose of addressing formal complaints of sexual harassment, a 
recipient's grievance process must comply with the requirements of this section. Any provisions, rules, or 
practices other than those required by this section that a recipient adopts as part of its grievance process for 
handling formal complaints of sexual harassment as defined in §106.30, must apply equally to both parties. 
If procedures established under state law are substantially similar to these regulations with regard to student 
privacy, safety, and due process, state law procedures may be utilized to address discrimination on the 
basis of sex, including sexual harassment.  

(1) Basic requirements for grievance process. A recipient's grievance process must—

(i)Treat complainants and respondents equitably by providing remedies to a complainant where a 
determination of responsibility for sexual harassment has been made against the respondent, and by 
following a grievance process that complies with this section before the imposition of any disciplinary 
sanctions or other actions that are not supportive measures as defined in §106.30, against a respondent. 
Remedies must be designed to restore or preserve equal access to the recipient's education program or 
activity. Such remedies may include the same individualized services described in §106.30 as "supportive 
measures"; however, remedies need not be non-disciplinary or non-punitive and need not avoid burdening 
the respondent; 

 

(ii) Require an objective evaluation of all relevant evidence—including both inculpatory and 
exculpatory evidence—and provide that credibility determinations may not be based on a person's status as 
a complainant, respondent, or witness; 

(iii)Require that any individual designated by a recipient as a Title IX Coordinator, investigator, 
decision-maker, or any person designated by a recipient to facilitate an informal resolution process, not 
have a conflict of interest or bias for or against complainants or respondents generally or an individual 
complainant or respondent. A recipient must ensure that Title IX Coordinators, investigators, decision-
makers, and any person who facilitates an informal resolution process, receive training on the definition of 
sexual harassment in §106.30, the scope of the recipient's education program or activity, how to conduct an 
investigation and grievance process including hearings, appeals, and informal resolution processes, as 
applicable, and how to serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of 
interest, and bias. A recipient must ensure that decision-makers receive training on any technology to be 
used at a live hearing and on issues of relevance of questions and evidence, including when questions and 



evidence about the complainant's sexual predisposition or prior sexual behavior are not relevant, as set 
forth in paragraph (b)(6) of this section. A recipient also must ensure that investigators receive training on 
issues of relevance to create an investigative report that fairly summarizes relevant evidence, as set forth in 
paragraph(b)(5)(vii) of this section. Any materials used to train Title IX Coordinators, investigators, decision-
makers, and any person who facilitates an informal resolution process, must not rely on sex stereotypes and 
must promote impartial investigations and adjudications of formal complaints of sexual harassment; 

(iv) Include a presumption that the respondent is not responsible for the alleged conduct until a 
determination regarding responsibility is made at the conclusion of the grievance process; 

(v) Include reasonably prompt time frames for conclusion of the grievance process, including 
reasonably prompt time frames for filing and resolving appeals and informal resolution processes if the 
recipient offers informal resolution processes, and a process that allows for the temporary delay of the 
grievance process or the limited extension of time frames for good cause with written notice to the 
complainant and the respondent of the delay or extension and the reasons for the action. Good cause may 
include considerations such as the absence of a party, a party's advisor, or a witness; concurrent law 
enforcement activity; or the need for language assistance or accommodation of disabilities; 

(vi)Describe the range of possible disciplinary sanctions and remedies or list the possible disciplinary 
sanctions and remedies that the recipient may implement following any determination of responsibility; 

(vii) State whether the standard of evidence to be used to determine responsibility is the 
preponderance of the evidence standard eF-the-eleac-a4el-GGIWigGif19-evkleRse-stanclacd,apply-the-&ame 
standard of evidence for formal complaints against students as for formal complaints against employees, 
including faculty, and apply the same standard of evidence to all formal complaints of sexual harassment; 

(viii)Include the procedures and permissible bases for the complainant and respondent to appeal; 

(ix)Describe the range of supportive measures available to complainants and respondents; and 

(x) Not require, allow, rely upon, or otherwise use questions or evidence that constitute, or seek 
disclosure of, information protected under a legally recognized privilege, unless the person holding such 
privilege has waived the privilege. 

(2) Notice of allegations—(i) Upon receipt of a formal complaint, a recipient must provide the following 
written notice to the parties who are known: 

(A)Notice of the recipient's grievance process that complies with this section, including any informal 
resolution process. 

(B) Notice of the allegations of sexual harassment potentially constituting sexual harassment as 
defined in §106.30, including sufficient details known at the time and with sufficient time to prepare a 
response before any initial interview. Sufficient details include the identities of the parties involved in the 
incident, if known, the conduct allegedly constituting sexual harassment under §106.30, and the date and 
location of the alleged incident, if known. The written notice must include a statement that the respondent is 
presumed not responsible for the alleged conduct and that a determination regarding responsibility is made 
at the conclusion of the grievance process. The written notice must inform the parties that they may have an 
advisor of their choice, who may be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of this 
section, and may inspect and review evidence under paragraph (b)(5)(vi) of this section. The written notice 



must inform the parties of any provision in the recipient's code of conduct that prohibits knowingly making 
false statements or knowingly submitting false information during the grievance process. 

(ii) If, in the course of an investigation, the recipient decides to investigate allegations about the 
complainant or respondent that are not included in the notice provided pursuant to paragraph (b)(2)(i)(B) of 
this section, the recipient must provide notice of the additional allegations to the parties whose identities are 
known. 

(3) Dismissal of a formal complaint—(i) The recipient must investigate the allegations in a formal 
complaint. If the conduct alleged in the formal complaint would not constitute sexual harassment as defined 
in §106.30 even if proved, did not occur in the recipient's education program or activity, or did not occur 
against a person in the United States, then the recipient must dismiss the formal complaint with regard to 
that conduct for purposes of sexual harassment under title IX or this part; such a dismissal does not 
preclude action under another provision of the recipient's code of conduct. 

(ii)The recipient may dismiss the formal complaint or any allegations therein, if at any time during the 
investigation or hearing: A complainant notifies the Title IX Coordinator in writing that the complainant would 
like to withdraw the formal complaint or any allegations therein; the respondent is no longer enrolled or 
employed by the recipient; or specific circumstances prevent the recipient from gathering evidence sufficient 
to reach a determination as to the formal complaint or allegations therein. 

(iii)Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(ii) of this section, 
the recipient must promptly send written notice of the dismissal and reason(s) therefor simultaneously to the 
parties. 

(iv)In addition to the above process, a complaint that is filed beyond the statute of limitations may be 
dismissed for lack of timeliness.  

(4) Consolidation of formal complaints. A recipient may consolidate formal complaints as to allegations 
of sexual harassment against more than one respondent, or by more than one complainant against one or 
more respondents, or by one party against the other party, where the allegations of sexual harassment arise 
out of the same facts or circumstances. Where a grievance process involves more than one complainant or 
more than one respondent, references in this section to the singular "party," "complainant," or "respondent" 
include the plural, as applicable. 

(5) Investigation of a formal complaint. When investigating a formal complaint and throughout the 
grievance process, a recipient must—

 

(i) Ensure that the burden of proof and the burden of gathering evidence sufficient to reach a 
determination regarding responsibility rest on the recipient and not on the parties provided that the recipient 
cannot access, consider, disclose, or otherwise use a party's records that are made or maintained by a 
physician, psychiatrist, psychologist, or other recognized professional or paraprofessional acting in the 
professional's or paraprofessional's capacity, or assisting in that capacity, and which are made and 
maintained in connection with the provision of treatment to the party, unless the recipient obtains that party's 
voluntary, written consent to do so for a grievance process under this section (if a party is not an "eligible 
student," as defined in 34 CFR 99.3, then the recipient must obtain the voluntary, written consent of a 
"parent," as defined in 34 CFR 99.3); 

(ii) Provide an equal opportunity for the parties to present witnesses, including fact and expert 
witnesses, and other inculpatory and exculpatory evidence; 



(iii)Not restrict the ability of either party to discuss the allegations under investigation or to gather and 
present relevant evidence; 

(iv)Provide the parties with the same opportunities to have others present during any grievance 
proceeding, including the opportunity to be accompanied to any related meeting or proceeding by the 
advisor of their choice, who may be, but is not required to be, an attorney, and not limit the choice or 
presence of advisor for either the complainant or respondent in any meeting or grievance proceeding; 
however, the recipient may establish restrictions regarding the extent to which the advisor may participate in 
the proceedings, as long as the restrictions apply equally to both parties; 

(v)Provide, to a party whose participation is invited or expected, written notice of the date, time, 
location, participants, and purpose of all hearings, investigative interviews, or other meetings, with sufficient 
time for the party to prepare to participate and consistent with FERPA requirements regarding disclosure 
and redisclosure of personally identifiable information; 

(vi)Provide both parties an equal opportunity to inspect and review any evidence obtained as part of 
the investigation that is directly related to the allegations raised in a formal complaint, including the evidence 
upon which the recipient does not intend to rely in reaching a determination regarding responsibility and 
inculpatory or exculpatory evidence whether obtained from a party or other source, so that each party can 
meaningfully respond to the evidence prior to conclusion of the investigation. Prior to completion of the 
investigative report, the recipient must send to each party and the party's advisor, if any, the evidence 
subject to inspection and review in an electronic format or a hard copy, and the parties must have at least 
10 days to submit a written response, which the investigator will consider prior to completion of the 
investigative report. The recipient must make all such evidence subject to the parties' inspection and review 
available at any hearing to give each party equal opportunity to refer to such evidence during the hearing, 
including for purposes of cross-examination; and 

(vii)Create an investigative report that fairly summarizes relevant evidence and, at least 10 days prior 
to a hearing (if a hearing is required under this section or otherwise provided) or other time of determination 
regarding responsibility, send to each party and the party's advisor, if any, the investigative report in an 
electronic format or a hard copy, for their review and written response. 

(6) Hearings. (i) For postsecondary institutions, the recipient's grievance process must provide for a 
live hearing. At the live hearing, the decision-maker(s) must permit each party's advisor to ask the other 
party and any witnesses all relevant questions and follow-up questions, including those challenging 
credibility. Such cross-examination at the live hearing must be conducted directly, orally, and in real time by 
the party's advisor of choice and never by a party personally, notwithstanding the discretion of the recipient 
under paragraph (b)(5)(iv) of this section to otherwise restrict the extent to which advisors may participate in 
the proceedings. At the request of either party, the recipient must provide for the live hearing to occur with 
the parties located in separate rooms with technology enabling the decision-maker(s) and parties to 
simultaneously see and hear the party or the witness answering questions. Only relevant cross-examination 
and other questions may be asked of a party or witness. Before a complainant, respondent, or witness 
answers a cross-examination or other question, the decision-maker(s) must first determine whether the 
question is relevant and explain any decision to exclude a question as not relevant. If a party does not have 
an advisor present at the live hearing, the recipient must provide without fee or charge to that party, an 
advisor of the recipient's choice, who may be, but is not required to be, an attorney, to conduct cross-
examination on behalf of that party. Questions and evidence about the complainant's sexual predisposition 
or prior sexual behavior are not relevant, unless such questions and evidence about the complainant's prior 
sexual behavior are offered to prove that someone other than the respondent committed the conduct 
alleged by the complainant, or if the questions and evidence concern specific incidents of the complainant's 



prior sexual behavior with respect to the respondent and are offered to prove consent. If a party or witness 
does not submit to cross-examination at the live hearing, the decision-maker(s) must not rely on any 
statement of that party or witness in reaching a determination regarding responsibility; provided, however, 
that the decision-maker(s) cannot draw an inference about the determination regarding responsibility based 
solely on a party's or witness's absence from the live hearing or refusal to answer cross-examination or 
other questions. Live hearings pursuant to this paragraph may be conducted with all parties physically 
present in the same geographic location or, at the recipient's discretion, any or all parties, witnesses, and 
other participants may appear at the live hearing virtually, with technology enabling participants 
simultaneously to see and hear each other. Recipients must create an audio or audiovisual recording, or 
transcript, of any live hearing and make it available to the parties for inspection and review. 

(ii) For recipients that are elementary and secondary schools, and other recipients that are not
postsecondary institutions, the recipient's grievance process may, but need not, provide for a hearing. With
or without a hearing, after the recipient has sent the investigative report to the parties pursuant to paragraph
(b)(5)(vii) of this section and before reaching a determination regarding responsibility, the decision-maker(s)
must afford each party the opportunity to sueA1it writteA, rele1�aAI questioAs that a party waAts askeel of aAy
party or witAess, proviee each party with the aAswers, aAd allow for adelilioAal, 1iA1iteel follow up questioAs
ffoA1 each party contribute relevant evidence and information, and suggest questions for consideration to be
addressed in the investigation .

. With or without a hearing, questions and evidence about the complainant's sexual predisposition or 
prior sexual behavior are not relevant, unless such questions and evidence about the complainant's prior 
sexual behavior are offered to prove that someone other than the respondent committed the conduct 
alleged by the complainant, or if the questions and evidence concern specific incidents of the complainant's 
prior sexual behavior with respect to the respondent and are offered to prove consent. The decision
maker(s) must explain to the party proposing the questions any decision to exclude a question as not 
relevant. 

(7) Determination regarding responsibility. (i) The decision-maker(s), who caAAot bo the saA1e
persoA(s) as the Title IX GooreliAator or the iAvest igator(s) must issue a written determination regarding 
responsibility. To reach this determination, the recipient must apply the standard of evidence described in 
paragraph (b)(1 )(vii) of this section. 

(ii) The written determination must include-

(A) Identification of the allegations potentially constituting sexual harassment as defined in §106.30;

(B) A description of the procedural steps taken from the receipt of the formal complaint through the
determination, including any notifications to the parties, interviews with parties and witnesses, site visits, 
methods used to gather other evidence, and hearings held; 

(C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient's code of conduct to the facts;

(E) A statement of, and rationale for, the result as to each allegation, including a determination
regarding responsibility, any disciplinary sanctions the recipient imposes on the respondent, and whether 
remedies designed to restore or preserve equal access to the recipient's education program or activity will 
be provided by the recipient to the complainant; and 



(F) The recipient's procedures and permissible bases for the complainant and respondent to appeal. 

(iii) The recipient must provide the written determination to the parties contemporaneously 
&OR-altar:le-Gusty in alignment with considerations for each party's preferred method for receiving the written 
decision. The determination regarding responsibility becomes final either on the date that the recipient 
provides the parties with the written determination of the result of the appeal, if an appeal is filed, or if an 
appeal is not filed, the date on which an appeal would no longer be considered timely. 

(iv)The Title IX Coordinator or designee is responsible for effective implementation of any remedies. 

(8) Appeals. (i) A recipient must offer both parties an appeal from a determination regarding 
responsibility, and from a recipient's dismissal of a formal complaint or any allegations therein, on the 
following bases: 

(A)Procedural irregularity that affected the outcome of the matter; 

(B) New evidence that was not reasonably available at the time the determination regarding 
responsibility or dismissal was made, that could affect the outcome of the matter; and 

(C)The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of interest or bias for 
or against complainants or respondents generally or the individual complainant or respondent that affected 
the outcome of the matter. 

(ii)A recipient may offer an appeal equally to both parties on additional bases. 

(iii)As to all appeals, the recipient must: 

(A)Notify the other party in writing when an appeal is filed and implement appeal procedures equally 
for both parties; 

(B)Ensure that the decision-maker(s) for the appeal is not the same person as the decision-maker(s) 
that reached the determination regarding responsibility or dismissal, the investigator(s), or the Title IX 
Coordinator; 

(C) Ensure that the decision-maker(s) for the appeal complies with the standards set forth in 
paragraph (b)(1)(iii) of this section; 

(D)Give both parties a reasonable, equal opportunity to submit a written statement in support of, or 
challenging, the outcome; 

(E)Issue a written decision describing the result of the appeal and the rationale for the result; and 

(F)Provide the written decision simultaneously contemporaneously to both parties in alignment with 
considerations for each parties preferred method for receiving the written decision.  

(9) Informal resolution. A recipient may not require as a condition of enrollment or continuing 
enrollment, or employment or continuing employment, or enjoyment of any other right, waiver of the right to 
an investigation and adjudication of formal complaints of sexual harassment consistent with this section. 
Similarly, a recipient may not require the parties to participate in an informal resolution process under this 



section and may not offer an informal resolution process unless a formal complaint is filed. However, at any 
time prior to reaching a determination regarding responsibility the recipient may facilitate an informal 
resolution process, such as mediation, that does not involve a full investigation and adjudication, provided 
that the recipient—

 

(i)Provides to the parties a written notice disclosing: The allegations, the requirements of the informal 
resolution process including the circumstances under which it precludes the parties from resuming a formal 
complaint arising from the same allegations, provided, however, that at any time prior to agreeing to a 
resolution, any party has the right to withdraw from the informal resolution process and resume the 
grievance process with respect to the formal complaint, and any consequences resulting from participating 
in the informal resolution process, including the records that will be maintained or could be shared; 

(ii)Obtains the parties' voluntary, written consent to the informal resolution process; and 

(iii)Does not offer or facilitate an informal resolution process to resolve allegations that an employee 
sexually harassed a student. 

(10) Recordkeeping. (i) A recipient must maintain for a period of seven years records of—

 

(A) Each sexual harassment investigation including any determination regarding responsibility and 
any audio or audiovisual recording or transcript required under paragraph (b)(6)(i) of this section, any 
disciplinary sanctions imposed on the respondent, and any remedies provided to the complainant designed 
to restore or preserve equal access to the recipient's education program or activity; 

(B)Any appeal and the result therefrom; 

(C)Any informal resolution and the result therefrom; and 

(D)All materials used to train Title IX Coordinators, investigators, decision-makers, and any person 
who facilitates an informal resolution process. A recipient must make these training materials publicly 
available on its website, or if the recipient does not maintain a website the recipient must make these 
materials available upon request for inspection by members of the public. 

(ii) For each response required under §106.44, a recipient must create, and maintain for a period of 
seven years, records of any actions, including any supportive measures, taken in response to a report or 
formal complaint of sexual harassment. In each instance, the recipient must dosument-the-laasis-fef-its 
conclusion that its response waG not be deliberately indifferent, and must document that it has taken 
measures designed to restore or preserve equal access to the recipient's education program or activity. If a 
recipient does not provide a complainant with supportive measures, then the recipient must document the 
reasons why such a response was not clearly unreasonable in light of the known circumstances. The 
documentation of certain bases or measures does not limit the recipient in the future from providing 
additional explanations or detailing additional measures taken. 

The District appreciates the opportunity to contribute these considerations for public comment, with the hope that 
future question and answer formatted guidance and updated regulations by the Department of Education will support 
schools in providing educational environments free from discrimination with the objective of being student-centered 
and with the parameters of the K-12 educational environment in mind. 



Sincerely, 

(b)(6) 

. . 

0 
C 

9l 
� 
�..,,1 ourrvco�

Julie L. Hall-Panameno 
Director-Educational Equity Compliance Office; District Title IX Coordinator 
Office of the General Counsel 
Los Angeles Unified School District 
333 South Beaudry Avenue, 18th Floor 
Los Angeles, California 90017 
Phone: (213) 241-7682 
Fax: (213) 241-3312 
E-mail: julie.hall@lausd.net
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