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SHIPMAN 

TO: U.S. Department of Education, Office for Civil Rights 

FROM: Gwen J. Zittoun, Tyler J. Bischoff, and Sarah E. Gleason 

DATE: June 11, 2021 

RE: Written Comment: Title IX Public Hearing 

We write today to provide comments in response to the May 17, 2021 notice by the 
U.S. Department of Education, Office for Civil Rights (OCR) concerning the public hearing 
for improving enforcement of Title IX of the Education Amendments of 1972 ("Title IX"). We 
are attorneys in the School Law Practice Group at Shipman & Goodwin LLP, a Hartford, 
Connecticut based law firm. The firm represents over 100 public school districts and more 
than 50 of Connecticut's independent schools, as well as several private and public colleges 
and universities. We have worked closely with many educational institutions since August 2020 
in navigating the new changes in the law. We offer the following comments based on our 
significant work with the 2020 amendments to the federal Title IX regulations. 

1. Due Process Obligations Already Exist in the K-12 Setting 

The Title IX regulations impose on K-12 school districts significant requirements that, in 
practice, have been unduly burdensome, restrictive, and costly. The procedural requirements in 
the grievance process for investigating and adjudicating allegations of sexual harassment are 
premised on the idea that respondents should be given increased due process rights in matters 
involving sexual harassment. Not only are the myriad requirements in the grievance process 
difficult for schools to understand and follow, the new rules are extremely prescriptive and 
restrict a K-12 school's ability to address serious situations when they arise, which is necessary 
to maintain a safe school environment. 

The unduly burdensome requirements in the final regulations are unnecessary in our 
public schools, where significant due process obligations already exist. Public schools are 
required to conduct a formal hearing before subjecting a student to a long-term suspension. 
See Goss v. Lopez, 419 U.S. 565 (1975). Under this established case law, public school 
students already are entitled to extensive due process rights prior to significant discipline. 

In addition to being unnecessary, the additional due process required by the Title IX 
regulations significantly complicates the disciplinary process in K-12 schools and impairs a 
schools' ability to manage and regulate the school environment. Under the current Title IX 
regulations, student respondents remain in the school building throughout the grievance process 
unless the situation meets the very high standard of an "immediate threat to the physical health 
or safety of any student or other individual" to justify the removal. See §106.44(c). In most 
K-12 schools, the school is just one building, unlike colleges and universities that have larger 
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campuses with numerous buildings. As such, it is often difficult or impossible for school 
administrators to ensure the parties do not see or contact each other in the school setting. 
Many of our clients are small school districts in small towns. In these small communities, it is 
not uncommon for members of the community to become aware of Title IX sexual harassment 
allegations, which can be egregious, and yet see the respondent remain in the school 
environment for the duration of the grievance process, which can take months. This is also the 
case even in circumstances when the respondent admits to the allegations presented, as the 
procedural requirements are burdensome and take significant administrative time (e.g., notice 
of allegations, notice of interviews, opportunities to view and comment on evidence, 
opportunity to ask questions of parties and witnesses, appeals). Disciplining a K-12 student 
months after an incident may have little meaning or impact on the student's future conduct. At 
that point, there is simply no connection for the student between the conduct and the 
consequence. 

Under Goss v. Lopez, students are already entitled to a board-level hearing for any 
removal from school that is more than ten days. When a student is alleged to have engaged in 
actions related to drugs, violence, theft, hate crimes, etc., the school has the ability to 
immediately remove the student for up to ten days with minimal due process. This is 
necessary to facilitate the orderly operations of the school and keep all students safe. When the 
allegations stem from sexual harassment, however, the student suddenly, under the Title IX 
regulations, has increased due process rights that the student would not have for other, equally 
serious misconduct. At a minimum, schools should be able to immediately remove students 
for up to ten days with minimal due process upon allegations of sexual harassment. Beyond 
that, it is our view that the Goss v. Lopez standard is sufficient. 

2. Student Confidentially is Not Protected 

The Title IX regulations conflict with the federal protections of the Family Educational 
Rights and Privacy Act (FERPA), which impacts all students and all recipients. This conflict 
significantly compromises the protection of student confidentiality and thereby has a chilling 
effect on a would-be student complainant's willingness to report a possible Title IX violation, 
pursue a formal complaint, and/or participate in the investigatory process. 

Specifically, FERPA provides substantial protections to the privacy of personally 
identifiable student information. The Title IX regulations, however, provide that the obligation 
to comply with the regulations is not obviated or alleviated by the FERPA statute, meaning 
that, if there is a conflict between FERPA and the Title IX procedures, the Title IX procedures 
take precedence. See §106.6(e). As a result, under the Title IX regulations, there is no ability 
for student complainants to remain anonymous (if the school knows the identity of the 
complainant) and still have a full investigation. Instead, school districts are required to share 
information between complainants and respondents throughout the investigation -- requiring all 
complainants to essentially waive their rights under FERPA -- even if a complainant does not 
want to participate. For example, the current rules require notes or transcripts of interviews of 
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complainants to be provided to respondents because they are evidence directly related to the 
allegations in the formal complaint. In our experience, this has the effect of dissuading 
complainants from coming forward, filing a formal complaint, or taking part in the 
investigatory process. As a result, the school is limited in its ability to understand the nature of 
the conduct that allegedly occurred and implement measures to protect its students. This is 
especially important when allegations are against a school staff member or other adult. Even if 
there is some requirement of evidence disclosure further along in the Title IX process, there 
should be a mechanism that allows complainants to maintain some degree of confidentiality, 
while also allowing the school to investigate the allegations of sexual harassment. 

3. The Grievance Process Requirements are Burdensome on K-12 School Districts 

As noted previously, the new Title IX regulations have been unduly burdensome, 
restrictive, and costly to school districts. We set forth examples to illustrate this point. 

Under the Title IX regulations, a district must identify up to four people to participate 
in the grievance process: a Title IX coordinator, an investigator, a decision-maker, and an 
appeal decision-maker. In some instances, the district may also need an informal resolution 
facilitator. While on its face that requirement seems appropriate; in practice, it has bedeviled 
school districts across the country and in Connecticut. 

To be sure, in many school districts, it can be extremely difficult to fill these positions 
with separate and appropriate school employees who are trained in the Title IX process and of 
sufficient authority within the school district. For example, in Connecticut, some school 
districts have only one school. In these situations, the Principal of the only school in the 
district is sometimes also the Superintendent of the district. A small district may only have one 
central office staff member, such as a Human Resources Manager, and a few administrative 
assistants who work with that central office staff member. The school itself has a dozen or so 
teachers and a few other paraprofessionals and support staff. 

With respect to the Title IX grievance process, the district is required to name a Title 
IX Coordinator, which in this scenario, is the Human Resources manager. Allegations of 
sexual harassment come to the attention of the Title IX Coordinator that a student was sexually 
harassed by a teacher. She reaches out to provide supportive measures and the complainant 
subsequently files a formal complaint. Because teachers generally are not charged with the 
responsibility (and do not have the training) for investigating matters, and because the accused 
is a member of the teacher's own collective bargaining unit, the Title IX Coordinator decides 
to be the investigator. The only logical person to make the decision in this circumstance is the 
Principal/Superintendent. Once there is an appeal, the only option is for the district to contract 
with an outside, third party to manage the appeal. 
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This is only one example of many. Similar issues can also arise when administrators in 
the district have conflicts of interest or are otherwise disqualified from being a part of the 
process based on the specific students or employees involved. As a result, districts are often 
required to hire a third party to be the investigator, decision-maker, and/or appeal decision-
maker. This oftentimes results in a large monetary expense for school districts. 

Attorneys in our form have served in all of the mandatory roles under the new Title IX 
rules on behalf of various K-12 public school clients. We can confidently say that to engage in 
this process to the letter of the regulations takes an incredible amount of dedicated, 
uninterrupted time and often legal skill. The numerous procedural requirements mean that 
every allegation of sexual harassment, regardless of its severity, must now go through a multi-
step process that takes months to complete. Reports must be written in a legally-compliant 
manner, including procedural steps, findings of fact, conclusions of law, disciplinary sanctions, 
methods of appeal, etc. Administrators whose attention is divided among a wide variety of 
issues, and whose time and resources are already limited, are at risk of failing to implement 
the process correctly. Further, our educators are not lawyers and we should not ask them to 
be lawyers. We also should not require them to hire lawyers to engage in this process, which 
may (and has already for some of our clients) occur multiple times within one school year. 

Further, the Title IX grievance process is markedly different from the process that 
many K-12 school districts are familiar with using. School districts already have in place 
investigatory processes for bullying, discrimination, and other forms of harassment. Now, the 
Title IX regulations flip this on its head and require school districts to prioritize sex 
discrimination over other forms of discrimination. There is no basis for elevating as more 
significant one area of discrimination over another. 

In short, the Title IX regulations impose on school districts significant, unnecessary 
requirements. We encourage the U.S. Department of Education to look closely at these 
regulations to find ways to alleviate these issues and make the regulations practical for K-12 
public schools. Thank you for the opportunity to respond. 
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