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California MARC LEFORESTIER 

Community General Counsel 

Colleges 
Office of the General Counsel 

Comments submitted by E-Mail: 

T9PublicHearing@ed.gov 

June 10, 2021 

Suzanne B. Goldberg 

Acting Assistant Secretary for Civil Rights 

Office for Civil Rights 

United States Department of Education 

RE: Written Comments: 

Review of Title IX of the Education Amendments of 1972 

Acting Assistant Secretary Goldberg: 

On March 8, 2021, President Biden signed Executive Order 14021, Executive Order on 

Guaranteeing an Educational Environment Free from Discrimination on the Basis of Sex, 

Including Sexual Orientation or Gender Identity. 86 Fed. Reg. 86 FR 13803 (March 11, 2021). 

This action directed the Secretary of Education to review regulations and other Department 

of Education policies for inconsistency with Biden Administration policy. In particular, the 

review must encompass the department's rule implementing Title IX of the Education 

Amendments of 1972, 20 U.S.C. 1681 et seq., entitled "Nondiscrimination on the Basis of Sex 

in Education Programs or Activities Receiving Federal Financial Assistance" ("May 2020 Title 

IX Regulations"), 85 Fed. Reg. 30026 (May 19, 2020), which took effect on August 14, 2020. 

On April 6, 2021, the department issued a Letter to Students, Educators, and Other 

Stakeholders announcing its comprehensive review of the May 2020 Title IX Regulations, and 

announced that it anticipates issuing a Notice of Proposed Rulemaking after gathering 

information from stakeholders. This letter is provided to the department on behalf of the 
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California Community Colleges, the largest and most diverse system of higher education in 

the United States, annually serving approximately 2.1 million students, at 116 community 

colleges located in every region of the State. 

Due to the COVID-19 pandemic, California community colleges have been operating remotely 

since March 2020. Accordingly, on-campus interactions among students and faculty have not 

generated sufficient numbers of harassment and discrimination complaints and 

investigations sufficient to develop data or anecdotal information to inform how the May 

2020 Title IX Regulations have impacted campuses. However, during the rulemaking process 

that lead to the implementation of the May 2020 Title IX Regulations, Chancellor Eloy Oakley 

expressed serious concerns about the proposed changes. These concerns were not 

meaningfully addressed in the final rule. As a result, the Chancellor's Office continues to 

have reservations about the effect these regulations will have upon our colleges and the 

safety of our students. Our written comments focus on three principal areas of concern: 

barriers imposed upon complainants; costs imposed on colleges; and limitations on the 

scope of Title IX. 

First, the May 2020 Title IX Regulations altered complaint and investigation procedures in 

ways that will have a significant impact on both the ability and the willingness of sexual 

harassment victims to report instances of sexual harassment. In turn, this will hamper our 

colleges' ability to address specific instances of sexual violence, and their ability to ensure a 

safe campus environment more generally. 

Second, these regulations impose significant financial and logistical burdens on our colleges 

that will not likely improve outcomes for students and campuses. The obligations to provide 

"equal" supportive measures, separate aligned advisors, and investigators independent from 

decision makers, will all impose undue financial burdens—particularly on small, rural 

community colleges. 

Finally, the regulations limit the scope of Title IX in ways that will not ensure access to 

education, and require colleges to create parallel procedures to address serious misconduct 

that will fall outside the scope of Title IX. 

Each of these concerns is explained in more detail below. 
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34 CFR § 106.30: The definition of "sexual harassment" is too narrow. 

The May 2020 Title IX Regulations allow recipients to ignore sex-based misconduct that could 

have significant impacts on student safety. They define sexual harassment as: 1) quid pro 

quo harassment that conditions educational benefits on participation in sexual activity; (2) 

unwelcome conduct that is determined by a reasonable person to be so severe, pervasive, 

and objectively offensive that it denies equal access to education; or (3) "Sexual assault," as 

defined in 20 U.S.C. 1092(f)(6)(A)(v), "dating violence" as defined in 34 CFR 668.46U.S.C. 

12291(a)(10), "domestic violence" as defined in 34 U.S.C. 12291(a)(8), or "stalking" as defined 

in 34 U.S.C. 12291(a)(30) . The regulations do not require that recipients address unwelcome 

conduct that meets only one or two of the three criteria. For example, unwelcome conduct 

could be severe and objectively offensive, but would fall outside Title IX unless it is also 

pervasive. 

In practice, state and local governments will impose separate processes to address sexual 

harassment that falls below the Title IX threshold identified in the regulations, as the 

California Community Colleges Board of Governors has done. This will be inefficient for 

colleges and confusing for complainants and respondents. Those responsible for 

implementing sexual harassment policies will often find it difficult or impossible to determine 

whether sexual misconduct conduct falls above or below the Title IX threshold; in close cases, 

recipients may determine the behavior does not meet the threshold in order to err on the side 

of caution rather than violate Title IX. This may lead to more allegations being addressed 

through this separate process, further weakening Title IX. 

34 CFR §106.30, and 34 CFR § 106.44(a): The "actual knowledge" requirement is too 

narrow. 

The May 2020 Title IX Regulations impose a duty to "respond" to allegations of sexual 

harassment only when a recipient has "actual knowledge" of sexual harassment. This 

approach is flawed. 

First, the regulations do away with imputed knowledge and constructive knowledge that are 

common to this area of the law, and which motivate campus officials to be vigilant about 

sexual harassment. The actual knowledge requirement undermines this. 
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The definition of "actual knowledge" is also unduly restrictive. Actual knowledge of sexual 

harassment allegations only occurs with notice "to a recipient's Title IX Coordinator or any 

official of the recipient who has authority to institute corrective measures on behalf of the 

recipient." A complainant should be able to report sexual harassment to a broad class of 

officials, who would have a duty to take action. Although the regulations require at least one 

individual to be named the Title IX Coordinator and their contact information to be 

disseminated, there is no such clarity with regard to who constitutes an official with 

"authority to institute corrective measures." As a result, a complainant may not be able to 

accurately identify such an individual, nor be able to contact them, potentially leaving only 

one option available to them. The identity of the officials to whom victims may report sexual 

harassment and expect a response should be certain, and should encompass a broader array 

of individuals. 

The consequences of the actual knowledge requirement are predictable. A department 

within a recipient college could have serious, pervasive sexual harassment known to 

members of a department, including a department's leadership. If the department's 

leadership does not qualify as an official with "authority to institute corrective measures," the 

recipient would not have actual knowledge, and would have no duty to respond. 

Recipients should be required to act when a broader range of school officials receive credible 

allegations of sexual harassment, regardless of their source. This change is necessary to 

protect students and faculty members adequately from discriminatory conduct that inhibits 

their ability to benefit from college educational programs. 

34 CFR § 106.44(a): The "deliberate indifference" standard is too weak. 

The May 2020 Title IX Regulations fail to incentivize recipients to take strong action to ensure 

campuses and students are free from sexual harassment. When a recipient has "actual 

knowledge" of sexual harassment (not merely actual knowledge of an allegation), the 

regulations only require that it must avoid "deliberate indifference" to the report. "Deliberate 

indifference" is described as a response that would be "clearly unreasonable in light of the 

known circumstances." This standard is too low to instill confidence in college decision 

making. 

The federal government should encourage recipients to strive for more effective responses 

through stronger rules, not ones that are so elastic they implicitly sanction "looking the other 

Chancellor's Office 

1102 Q Street, Sacramento, CA 958111916.445.87521 www.cccco.edu 4 



way." The department's rationale for departing from the current "reasonableness" standard 

is that the "deliberate indifference" standard is more deferential to local campus disciplinary 

processes. That rationale does not justify giving license to a host of unreasonable responses 

that fail adequately to protect campuses and complainants and yet may not rise to the level 

of "deliberate indifference." 

34 CFR § 106.30, 34 CFR § 106.44(a), 34 CFR §106.45(b)(1)(i), and 34 CFR § 

106.45(b)(1)(ix): The "supportive measures" requirements are unnecessary and 

expensive. 

We support in principle the presumption of innocence for respondents as required in 34 CFR 

§106.45(1)(iv); however, the May 2020 Title IX Regulations go beyond this presumption of 

innocence to establish a concept of "equitable" treatment that requires a host of "supportive 

measures" to be provided to complainants and respondents alike. These measures will 

impose expenses upon California community colleges that are not justified. In addition, the 

extent to which the rules would require recipients to provide services to accused harassers is 

unprecedented, and suggests that claims of sexual harassment are presumed to be 

unreliable.' 

The May 2020 Title IX Regulations also limit a recipient's duty to provide supportive measures 

to when there is "actual knowledge." Therefore, there is only a duty to provide supportive 

measures where there has been a report of sexual harassment directed to the Title IX 

Coordinator, or to another official with authority to institute corrective measures. A report to 

another college official will not require supportive measures, or any other response. 

The department's effort to "level the playing field" between complainants and respondents 

by requiring equality in the provision of supportive services is blind to the fiscal realities of 

California community colleges, and the need to prioritize the allocation of scarce resources to 

the victims of sexual harassment. There may be circumstances where the provision of 

1  34 CFR § 106.30 defines "supportive measures" as "non-disciplinary, non-punitive 

individualized services offered as appropriate, ... without ... charge, to the complainant or 

the respondent." Required supportive measures include equal access to "counseling, 

extensions of deadlines or other course-related adjustments, modifications of work or class 

schedules, campus escort services, mutual restrictions on contact between the parties, 

changes in work or housing locations, leaves of absence, increased security and monitoring of 

certain areas of the campus, and other similar measures." 
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supportive services to respondents is "appropriate," but the current regulation creates 

obligations that are not warranted by the collective experience of our colleges. 

4 CFR § 106.44(b)(1) - The grievance procedure triggers are insufficient. 

A recipient's duty to invoke the grievance process (which includes an investigation) is 

triggered when a victim of sexual harassment files a formal written complaint with the 

recipient's Title IX Coordinator, or an official "with authority to institute corrective measures." 

The grievance process trigger is infused with the deficiencies discussed above related to the 

narrow actual knowledge requirement, the heightened definition of sexual harassment, and 

the uncertain identity of the official with corrective measure authority. Taken as a whole, we 

can expect that under this approach, significant instances of sexual misconduct that 

adversely affect campus life will be unreported and uninvestigated. 

34 CFR §§ 106.44,34 CFR §106.45(b)(5)(vii), 34 CFR §106.45(b)(6)(i): The grievance 

process is unduly expensive and will chill reporting of sexual harassment. 

The May 2020 Title IX Regulations establish a grievance process that will be unduly expensive, 

and more importantly will have a chilling effect on the reporting of sexual harassment. The 

regulations require that once a complainant gives the recipient a formal complaint, the 

grievance process must be followed through a gauntlet of due process protections for the 

respondent, unless both parties agree to an informal resolution process. 

Live hearing and cross-examination 

The regulations require that at least ten days before the hearing, the parties must exchange 

their evidence. Then the recipient must provide a live hearing with cross-examination of 

witnesses. A decision maker may not consider the testimony of a party or witness who 

refuses to be cross-examined. The regulations establish a special process for cross-

examination. First, the cross-examination must be conducted by an advisor who is "aligned" 

with the person on whose behalf the cross-examination is being conducted. Second, the 

cross-examination of the complainant and the respondent are to be in separate rooms while 

allowing the other party to view the cross-examination through an audio-video linkage. The 

cross-examination process will lead to unfair proceedings, chill reporting of sexual 

harassment, and is unwarranted. 
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The cross-examination requirement does not further the department's stated purpose 

behind the May 2020 Title IX Regulations, which were "designed primarily to prevent 

recipients of federal financial assistance from using the funds in a discriminatory manner." 83 

Fed. Reg. 61466. The cross-examination requirement abandons this rationale. The 

confrontation inherent in cross-examination is designed to protect parties facing liability—it 

will not reliably serve the interests of a recipient in avoiding the creation of inequities or 

discrimination. A better approach for scrutinizing the parties' testimony, and one more in 

line with the department's stated concern for protecting against discrimination by recipients, 

would be to have an objective, trauma-informed decision-maker conduct any needed 

questioning. 

Under the May 2020 Title IX Regulations, complainants are required to submit to a trial in 

order to advance their right to a safe educational environment. While there may be rare 

instances where this level of process is necessary to separate fact from fiction, it should not 

be required in every case. This approach tips the balance too far in the direction of 

intimidating complainants, and will decrease the reporting of sexual misconduct. 

Advisors 

The May 2020 Title IX Regulations also require recipients to provide either party an advisor if 

the party does not have one. This rule is problematic for at least two reasons. 

First, it is not clear what level of training an advisor is expected to have. Under the 

regulations, the advisor role may be filled by an attorney retained by the complainant or the 

respondent. In many cases one party will be able to afford to retain a skilled attorney to 

conduct the cross-examination, while the other will need to rely upon a less well-trained or 

experienced "advisor" provided by the recipient. This disparity belies the department's 

stated objective of ensuring an equitable process. 

In addition, the dual advisor requirement presents a significant financial and logistical 

burden for California community colleges that will likely not have sufficient, trained staff 

available to fulfill this obligation and so will be required to contract this service at significant 

expense. Requiring community colleges to hire advisors, in addition to a separate 

coordinator, investigator, and decision-maker, will create a financial burden that likely is 

unsustainable in our system. 
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34 CFR § 106.44(a): The jurisdictional limitation will have adverse consequences within 

the United States 

California community colleges offer programs abroad in Europe, Asia, and other countries 

through California Colleges for International Education, a consortium of California 

community colleges. (See ccieworld.org/index.html, last visited Jan. 18, 2019.) However, the 

May 2020 Title IX Regulations do not require recipients to respond when they have actual 

knowledge of sexual harassment allegations that arise outside the United States—regardless 

of the nexus those allegations have to recipient educational programs. Setting aside why the 

department would decline to exercise jurisdiction in this way, this rule will also have 

domestic consequences. Upon returning, victims may encounter perpetrators on campus, 

and be denied even supportive measures. A complaint could be dismissed merely because of 

where the sexual harassment occurred, and the student would have no remedy. This rule is 

inadequately protective of students studying abroad. 

34 CFR § 106.45(b)(7)(i): The investigatory and hearing process requirements are unduly 

burdensome on institutions of higher education. 

During the rulemaking process for the May 2020 Title IX Regulations, the department 

indicated that the proposed rules would decrease costs for recipients across the country. 

While it may be true that overall costs of compliance will decline due to the chilling effect the 

regulations will have on reporting incidents, it is clear that the costs of individual sexual 

harassment cases will significantly increase, without any expectation of improved results. 

This approach to cost containment strikes the wrong balance of public interests. 

The May 2020 Title IX Regulations required that the decision maker be a different person than 

the Title IX Coordinator or the investigator, therefore eliminated the single-investigator 

model. This created financial and logistical concerns, especially for colleges in rural areas 

where the availability of expertise is limited. Community colleges must now hire and train a 

Title IX Coordinator, and an investigator, a "decision-maker," and advisors for both parties 

when they are unable to afford one. (34 CFR § 106.45(b)(6)(i).) Recipients need to be 

prepared to deploy five separate people to address every sexual harassment complaint. 

Community colleges often have individuals serving multiple functions in a Title IX matter due 

to their staffing constraints and limited resources. 
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The dual-investigator/decision-maker requirement should be removed in order to eliminate 

the need for both an investigator and a decision maker; additionally, the requirement to 

provide support persons for respondents should also be removed. These changes would ease 

the financial burden of compliance. 

34 CFR § 106.45(b)(1)(vii): The "clear and convincing evidence" standard is 

inappropriate. 

The May 2020 Title IX Regulation allows colleges to apply either the "preponderance of the 

evidence" standard that applies in most civil litigation, or the significantly higher "clear and 

convincing evidence" standard that typically applies in cases challenging administrative 

decisions, when determining whether a sexual harassment complaint is substantiated. 

However, the same standard must apply to all formal complaints of sexual harassment; 

therefore, even a college that wished to apply the "preponderance of the evidence" standard 

may be prevented from doing so in the case of preexisting requirements to use the "clear and 

convincing" standard that may apply under the terms of collective bargaining agreements. 

The effect of the "clear and convincing" evidence standard, particularly in combination with 

the other obstacles the regulations present to complainants, will be to impose a substantial 

additional burden on sex harassment victims, likely discouraging all but the most determined 

individuals from proceeding with meritorious complaints. The department's approach 

should be much more protective of students and campus safety. 

Thank you for the opportunity to submit these comments during the review process. 

Yours sincerely, 

(b)(6) 

Marc LeForestier 
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